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* 
THe Srate of Fora, EX REL. JOHN CHESTNUT, VS. 
Tuomas F. Kine, Crrovit Jupe@k, RESPONDENT. 


The last clause of Section 7 of Chapter 3248, an act to provide sum- 
mary proceedings against delinquent tenants, approved February 
16, 1881, which provides that on an appeal from the judgment of 
the County Judge the Circuit Court shall try the case de novo, is 
inuvperative. By the eleventh section of Article 6 of the Consti- 
tution the power of the Circuit Court in such cases is appellate 
only, and an appeal, in the absence of a statute regulating the 
proceeding, gives the Circuit Court only such power as it would 
have by a common law writ of error. The act in other respects 
appears to be valid. 


The tacts ot the case are stated in the opinion. 
Taylor & Sanchez tor Relator. 


Tue Cuter-Justice delivered the opinion of the court. 


Z 
Relator procured an alternative writ of mandamus di- 
rected to Judge King, commanding him to show cause 
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The State of Florida ex rel. v. King—Opinien of Court. 
why he should not be required to try de novo a cause ap- 
pealed from a County Judge under “ an act to provide sum- 
mary proceedings against delinquent tenants,” approved 
February 16, 1881, Chapter 3248. 

A proceeding had been had under that act against rela- 
tor resulting in a verdict and judgment against him, and 
he appealed to the Circuit Court. The cause was regularly 
docketed in that court and relator demanded a trial as pro- 
vigled by Section 7 ot the act, the last elapse of which 
dite: ‘an appeal so taken shall operate as ‘a superséedeas, 
and the eause sha!] be tried /e novo in the Appellate Court.” 
The court declined to try the cause “de novo” (by which 
we understand the court refused a trial by jury or by 
hearing evidence anew as in a case of original jurisdiction,) 
and afterwards dismissed the appeal and remanded the 
cause to tge County Judge, This is a brief statement of 
the case as shown by the relator. “ 

The return of the Judge snbstantially admits that this 
statement is correct with the exception that before dismiss- 
ing the appeal he gave the parties to understand that he 
would consider the proceedings in the case if properly cer- 
titied by the Connty Judge; that the papers filed were de- 
tached papers with no intelligible narrative of the proceed- 
ings. That afterwards appellants filed what purported to 
be a bill of exception signed by the County Judge, but as 
there was no evidence that the plaintii’ had any notice of 
settling the bill of exceptions, he retused to consider any 
al'eged errors and dismissed the appeal. 

It is insisted by relator’s counsel that because the Cirenit 
Courts, by the Constitution, have original jurisdiction of 
actions of forcible entry and u::lawtul detainer, and all ac- 
tions involving the title and right of possession of real es- 
tate, they should try such causes though brought up by 
appeal. Bnt Section 11 of Article 6, relating to Connty 
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Courts and Judges, reads thus: “They may have also juris- 
diction of such proceedings relating to the forcible entry or 
unlawful detention of lands and tenements, subject to the 
appellate jurisdiction of the Cireuit Courts, as may be pro- 
vided by law.” And so,% although the Cireuit Court has 
original jurisdiction of such proceedings, its power in cases 
appeaed trom the County Judge is appellate only, and we 
have held in other cases that where appellate jurisdiction 
only is given the court cannot exercise original jurisdiction. 
State vs. Baker, 19 Fla., 19, and State vs. Vann., ib., 29. 
We think those cases were correctly decided. The appeal 
in such cases carries the cause to the Cireuit Court to be 
disposed of in the exercise o! its appellate and not its orig- 
inal powers. The appeal in the absence of any statutory 
regulation ot the method or of the extent of the exercise 
of the power of review by the Cireuit Court has the effect 
of a common law writ of error, and transfers the cause to 
that court for the purpose of determining whether the 
lower court has kept within its jurisdiction and its statu- 
tory powers, whether it had jurisdiction of the subject 
matter and of the parties, and whether its judgment is such 
as it had power to render, all of which must be judged of 
by the return made on the appeal of the proceedings had 
betore the County Judge. 

With these views we determine’that the respondent well 
refused to try the cause anew, the provision that the case 
shall be tried de novo being unauthorized by the Constitu- 
tion. “4 

The return of the respondent suggests the question 
whether the act conferring upon County Judges the power 
to try cases of this character is Constitutional. The Legis- 
lature is certainly authorized by Section 11, of Article 6, 
to confer on County Judges the power to try “ proceedings 


relating to the forcible entry or unlawful detention of lands.” 
26 
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The State of Florida ex rel. v. Trustees I. I. Fund—Syllabus. 











The act in question gives jurisdiction of causes where ten- 
ants hold over after the expiration of their time without 
permission, and also after default in payment of rent. Such 
holding over is “ unlawtul detention,” within the meaning 
of the words used in the Constitution. 

The writ is quashed with costs against relator. 





Tue STATE OF Fiortpa, EX REL. THomas K. Dixon, v 
Tue TRUSTEES OF THE INTERNAL IMPROVEMENT FvNp, 
RESPONDENTS. 


Ss. 


1. A paid to the Salesman of the Trustees of the Internal Improve- 
ment Fund the price of a parcel of land and received a certificate 
oi sale stating that a deed would be made and delivered to the 
purchaser, which certifieate was under the seal of the State Land 
Office. The certificate was recorded in the Clerk’s office of the 
proper county. Afterwards the Trustees conveyed the land by 
deed to B. On the application of A fora writ of mandamus to 
compel the Trustees to issue to him a deed in pursuance of the 
certificate, it is held, that as they had conveyed to B, no titie re- 
mained in them and they could sive none to A. 

2. Registration is notice to subsequent purchasers, but does not affect 
the grantor. 

3. Though ngandamus may be‘a proper proceeding to compel the Trus- 
tees to make a deed in pursuance of their agreement, yet where 
they have conveyed to another, notwithstanding the contract, 
the grantee has leya! title which cannot be impaired or affected 
by a mandamus proceeding in which he is not a party. and the 
writ will be refused. The real controversy in such case is be- 
tween the purchasers. 





The Governor, Comptroller, Treasurer, Commissioner of 
Lands and Immigration and the Attorney-General are ez- 
officio Trustees of the Internal Improvement Fund of the 
State of Florida. 
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The State of Florida ex rel. vy. Trustees I. I, Fund—Opinion of Court. 








The other facis of the case are stated in the opinion. 
Augustus W. Cockrell for Relator. 

George P. Raney tor Respondents. 

Tur Curer Justice delivered the opinion of the court. 


Relator on the 22d day of August, 1882, made payment 
at the office of the Commissioner of Lands and Immigration 
for forty-three acres of land belonging to the Internal Im- 
provement Fund, in Brevard county, and received from the 
Commissioner and Salesman a‘ certificate acknowledging 
such payment and stating that “a deed conveying said 
lands to the said Thomas K. Dixon will be issued as soon 
as the same is signed by the Trustees of the Internal Im- 
provement Fund,” sealed with the seal of the State Land 
Office and signed by the Commissioner. This certificate 
was recorded in the Clerk’s office in Brevard county Au- 
gust 26, 1882. 

Relator avers that the ns refuse to execute the deed 
according to the contract, and prays a mandamus to com- 
pel the Trustees to give him a deed. An alternative writ 
was issued. 

The Trustees make return that on the 23d day of June, 
1883, by a deed in due form, they granted, bargained, sold 
and conveyed the sime land to Mary E. Titus, of Brevard 
county. 

Thereupon relator moves the court that a peremptory 
writ be issued. This is equivalent to a demurrer to the 
return. 


. 


We assume for the purposes of this case that mandamus 
is the proper remedy to compel the Trustees to convey land 
held by them, as such Trustees, which they had agreed to 
convey and for which they have received payment. Until 
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they execute a deed of conveyance the legal title remains in 
them, and as between them and the bargainee they hold 
such legal title in trust for him as the equitable owner. 
The Trustees are public officers, and among their duties 
under the law is that of executing conveyances of the lands 
held by them for sale and sold to purchasers. 

In this case they bargained the land to Dixon, but atter- 
wards conveyed the legal title to Mrs. Titus. Now the re- 
lator seeks to compel them to convey the legal title to him. 
But they have no title to convey. Both the legal and the 
equitable title have gone out of them to Mrs. Titus. There 
ean be no plainer proposition than that they cannot grant 
what they have not, and of which they have no control. 
Nothing remains in them to convey. 

The courts will refuse to interiere by mandamus when it 
is apparent that the interests of third parties not before the 
court are involved. In Houghton Co. vs. Com’r of Land 
Office, 23 Mich., 270, there was an application for a man- 
damus to compel the Commissioners to cause patents to be 
issued to the county for certain selections of swamp land 
appropriated to the county for the construction of a road. 
The County Supervisors having made selections under the 
law and the land officers made return that some of the 
lands selected had been sold to individuals, among them 
one Loring, the court say: ‘“ We do not feel at liberty 
to try his (Loring’s) rights in the present proceeding, or to 
order the issuing of another patent: nor are we satisfied 
that we could, in this proceeding, invalidate the prior pat- 
ent, nor that this can be done in any way except by scire 

facias \or that special purpose, or, perhaps, by bill in chan- 
cery.” 

Says the court in Tabor vs. The Com’rs of the General 
Land Office, 29 Texas, 521: “If there were no other objec- 
tion to the application tor the writ of mandamus in this 
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case, the fact that there are other claimants to the land, 
who are not parties to this proceeding, would furnish 
grounds for refusing it. The averment that their claims 
are void will not relieve the matter of the difficulty ; for 
this court will not undertake to adjudicate their claims, 
whether valid or not, when the claimants are not parties 
to the suit.” See also Com’rs vs. Smith, 5 Texas, 484; 
Smith vs. Power, 2 Texas, 57; Bracken vs. Wells, 3 Tex., 
91; Queen vs. Powell, 1 Ad. & E., (nN. s.) 351, 360. 

“A mandamus will not be granted when it is reasonable 
to presume that there are persons at the time in possession 
under another title and who therefore should have an op- 
portunity to defend it. (This was a case ot mandamus to 
the Com’r of the Land Office.) The relator has mistaken 
his remedy, for if his title under the certificate is valid, and 
presents a superior equity over the opposing title, as in the 
case of Lyttle etal. vs. The State of Arkansas, 9 How., 315, 
and Lindsay vs. Hawes, 2 Black., 554, the appropriate 
remedy is by bill in equity.” U.S. vs. The Commissioner, 
5 Wall., 563. 

The case of Smithee, Commissioner of State Lands vs. 
Moseley, 31 Ark., 425, was very like the present. One 
Parnell bought land from the State and paid for it in 1861, 
and Parnell sold and conveyed to Moseley. In 1872 the 
Commissioner of State Lands again sold to Smith and Ren- 
frow and patents were issued to them in 1874. The court 
on application for for a mandamus tv the Commissioners 
says: “The State, in making the patents to Renfrow & 
Smith, whether rightly or not, parted with her title, and 
now has nothing to grant. If, in the purchase of the land 
in 1861, Parnell acquired such a right to the land as enti- 
tled him to a patent for it, a court of equity would, in a 
suit by him against the party holding the legal title under 
the patent, declare him as holding it in trust for him, and 
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direct a conveyance thereof to him. - As there can be no 
decision upon the title where the party claiming under the 


patents is not before the court, the issuance of another ° 


patent to the appellee, would be a nugatory and void act.” 

Relator insists that because his certificate of purchase 
was recorded in the office of the Clerk of Brevard county 
before the conveyance to Mrs. Titus was executed, she is 
chargeable with notice of his purchase and therefore the 
deed not having been made to a bona fide purchaser with- 
out notice conveyed no title to her as against him, and 
they have not deprived themselves of the power to give 
him a title. 

We cannot conceive what effect the registration of the 
certificate, or other notice thereof to Mrs. Titus, can have 
upon the action of the Trustees, or how the effect of their deed 
to her is nullified by such notice without judicial action 
upon it. It Mrs. Titus, without any superior legal or equi- 
table right, has purchased this land and obtained a deed with 
notice of relator’s prior equities, it may be that a court of 
equity will, upon bill filed for that purpose, set aside and 
annul her legal title and thus remove the obstacle which 
now prevents him from obtaining a patent ; or by decree 
declare that she holds in trust for him and direct her to 
convey to him. We have never understood that the re- 
cording of a deed or paper was intended to be notice to the 
grantor, 

Relator says: “ Looking to the intention and object of 
the Legislature in passing Chapter 3127, it was designed to 
protect the holder of a duly recorded certificate from any 
subsequent sale of the Trustees, by declaring invalid sach 
subsequent title, as against the holder of a prior duly re- 
corded certificate of sale, and thus strip the Trustees of the 
power to make a subsequent sale.” 

We understand the effect ot registration is that it is evi- 
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dence of notice to a subsequent purchaser in a controversy 
between grantees. The very suggestion indicates that the 
subsequent purchaser must be a party to any proceeding 
seeking to invalidate or affect his legal title. The Supreme 
Court of the United States and the courts of all the States, 
so far as we are informed, agree that mandamus is not a 
proper proceeding in which to try conflicting titles to land, 
or conflicting claims of this character. 
The motion for a peremptory writ is denied. 





Tue State oF FLoriIpA, EX REL. GEORGE W. MARKENS, Vs, 
Moses J. Brown, CoLLecTor OF REVENUE, RESPONDENT. 


1. In testing the question whether an act of the Legislature was passed 
in conformity to the requirements of the Constitution, the Jour- 
nals of the Houses of the Legislature will. be examined ; and if 
the Journals furnish conclusive evidence that any bill was not 
passed in a constitutional manner it cannot be recognized as a 
law. 

2. The Journals of the Senate and Assembly for the year 1883 do not 
show that Chapter 3416, an act regulating the issuing of licenses 
to sellliquors, wines and beer, was not passed in accordance with 
the requirements of the Constitution, and it is considered a valid 
act. 


Chapter 3416, of the Laws of Florida, approved March 
3, 1883, and commonly, however inaccurately, spoken of 
as “the Local Option Liquor Law ” is the statute in ques- 
tion. The respondent is Collector of Reveaue of Duval 
county. The other facts are stated in the opinion. 
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The State of Florida ex rel. v. Brown—Argument of Counsel. 








The Attorney-General for the motion. 


I. The motion to quash brings up the question of the 
validity of the act in question: Chapter 3416, Laws of 
Florida. 

If the Journals cannot be resorted to to ascertain whether 
or not the forms prescribed by the Constitution as to the 
enactment of laws have been followed, then this statute, as 
enrolled, being signed by the proper officers of the Senate 
and Assembly, and approved by the Governor, the motion 
should be granted. The authorities holding that such re- 
sort cannot be made are neither few nor wanting in re- 
spectability. Two, if not three States have, after adopting 
the view that such resort may be had, abandoned it for 
the contrary view as wiser and more in accord with the 
independence of the different departments of government. 
To hold that no such resort can be had, would remove all 
other difficulties from the way of granting my motion. I 
do not, however, ask the court to hold so, but leave it to 
them to decide which theory is the better. My own view, 
is in favor of those cases holding that such resort can be 
had. The case of Jn re Robert, 5 Colorado, 525, gives the 
decisiois on both sides, and there is a preponderance, though 
not so great as might be imagined, in favor of going behind 
the enrolled act. 

Il. There is I think but one materia! question in this 
case, viz: whether or not the 1st amendment made by the 
Senate and adopted by the Assembly, but omitted in mak- 
ing the enrollment, is of such character as that its omission 
affects the real meaning and substantial eftect of the law. 
This question I leave for the third subdivision of this brief. 

As to any other alleged defects, I can see nothing worthy 
of comment. As to the point made that the Senate Jour- 
nal does not show a suspension of the rules, for the second 
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reading, see Cooley’s Const. Limitations, p. 135, and the 
eases of McCulloch vs. State, 11 Ind., 424; Supervisors vs. 
People, 25 IIl., 181 ; Spangler vs. Jacoby, 14 IIl., 297, show 
that it is to be presumed that the rules were properly sus- 
pended, or the proper action taken, unless the Journals 
show the contrary, except in cases where the Constitution 
expressly provides that the Journal shall show it. Our 
Constitution does not expressly provide that the Journals 
shall show that the rules were suspended or waived as to 
reading a bill on three separate days. Sec’s. 10 and 15, 
Art. 4. 

III. The omission of the first amendment of the Senate 
does not avoid the act. 

The amendment is immaterial, the act being of the same 
effect without it. 

It is to the second section, and was as follows: “ That 
the County Commissioners shall issue said license upon the 
presentation of said petition.” 

Section 2 shows that application for “the right to sell 
such liquors, wines or beer” is to be made to the County 
Commissioners by petition as therein prescribed. Section 
third prohilits the Collector:of Revenue from issuing a 
license unless a permit is presented from the Board of 
County Commissioners—i. e., a permit granting the right 
to se!] such liquors, wines or beer upon complying with the 
requirements of the General Revenue Law. The permit 
which: he is required by section 3 to lave is that which he 
applies for under section 2. There is no requirement for 


getting this permit, but those prescribed by section 2. The 


power to issue the permit, upon such requirements being 
complied with, exists without the amendment, and it 
would be the duty of the Commissioners to issue on pre- 
sentation of the petition at the meeting held “to hear such 
petition.” The amendment then would neither have given 
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any more power, nor changed the duty of the Commission- 
ers as to time of acting. Neither with or without the 
amendment could any reasonable delay be condemned. 
The amendment could not be construed as any limitation 
of the implied powers. 

Authorities to show that its omission does not invalidate 
the statute: 

In the case of The People vs. The Supervisors of Onon- 
daga, 16 Mich., 254, the law in question was passed by both 
houses with a title authorizing the levying and collecting 
of a certain “ bounty tax.” In engrossing it after its pas- 
sage, by a clerical error, the word “county” was substituted 
for “ bounty,” and the bill was submitted to and signed ‘by 
the Governor with this mistake in the entitling. The 
court held, under a constitutional provision like the 14th 
Section of 4th Article of ours, that the title was an impor- 
tant part of the statute, but that the journals could be 
looked into to ascertain whether the statute passed with a 
proper title, and that the error being clerical was not fatal. 

In Jones vs. Hutchinson, 43 Ala., 721, it is held that the 
insertion on enrollment of a material provision, varying the 
substance and legal eifect of the bill renders the bill invalid, 
but Justice Judge says: “In muking the copy of an en- 
grossed bill for enrollment, a separate and distinct matter 
from the proposition of the original bill might be inserted 
and escape detection betore the adjournment of the Legis- 
lature. If, in such a case, the matter erroneously inserted 
did not atfect the original bill, as it had been engrossed and 
passed, or did not change the substance and vary the legal 
effect thereof, we would not be understood as deciding that 
the error would vitiate the whole act.” 

In Prescott vs. Board of Trustees of Illinois & M. Canal, 
19 []l., 325, the section introduced in the Assembly but 
which had not been acted on by the Senate, but was incor- 
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porated into the act in enrolling it, gave a power of re-ap- 
praisal—a very material power. 

In Gaines vs. Harrigan, 5 Lea, 608, 609, 613, the act reg- 
ularly passed the Senate and in the House was amended in 
the second section by striking out “ Thompson’s & Steger’s 
Code” and inserting “ Revised Code.of Tennessee,” but the 
amendment was never concurred in by the Senate; and it 
was held that in substance there was no amendment, 
“ Thompson’s & Steger’s Code” and the “ Revised Code of 
Tennessee” being the same book. 

“Tf we may look to the journals to see that in form there 
was an amendment not concurred in, we may further look 
to see that in substance there was no amendment,” 

“Tt seems to us that it would be the exercise of a power 
far more arbitrary and unwarranted for the court to declare 
the act of the supreme legislative authority void upon an 
objection like this in which there is no substance.” 

In Plummer vs. People, 74 Ill., 361, it is held—* 1st. 
Unless a change in the title to a bill in the two Houses con- 
curring in its passage is one of substance, and calculated to 
mislead as to the subject of the bill, it may be regarded as 
a clerical mistake in no wise affecting the validity of the 
law. 2d. Where a bill passed the House entitled ‘a bill 
for an act to prevent the keeping of common gaming 
houses,’ but when introduced in the Senate it bore the title 
‘a bill for an ‘act to prevent the keeping of gaming houses 
and to prevent gaming,’ by which title it passed that body 
and was reported baek, enrolled and approved, the body of 
the bill being identical in both Houses, it was /eld that the 
change did not render the act void.” 

In MooJy vs. State, 43 Ala., 115, the amendments omit- 
ted were material. 


IV. Judicial Notice: 
As the Constitution makes no positive provision, and 
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furnishes no specific direction to ascertain what law is en- 
acted by the other co-ordinate departments, or how or when 
they are so enacted, it follows that the court does so from 
and by reason of its inherent judicial knowledge and power, 
hence an issue of fact, whether a particular bill has been 


passed in conformity with the constitutional provisions, 


will not be submitted to a jury. Blessing vs. Galveston, 
42 Texas, 641; Moody vs. State, 48 Ala., 115; Evans vs. 
State, 30 Ind., 514; Port vs. Supervisors, 105 U.S., 668; 
Walnut vs. Wade, 103 U. S., 683. 

V. Resorting to Journals: 

The signatures of the Speakers and Governor are presump- 
tive evidence of the power of the act. The journal may be 
examined. Spangler vs. Jacoby, 14 Ill., 297; Furley vs. 
County of Logan, 17 IIl., 151; People vs. Starnes, 30 IIL, 
121; Gaines vs. Horrigan, 4 Lea, 608 ; Re Roberts, 5 Col., 
525. . 

The court will not act upon the admissions of parties 
that a statute has not been passed in the manner required 
by the Constitution. Such facts must be shown either by the 
printed journal or the certificate of the Secretary of State. 
Happel vs. Brathauer, 79 II!., 166. 

The certificate of the Secretary of State, showing what 
proceedings were had in either branch of the Legislature in 
relation to the passage of a bill, is competent to show 
‘whether or not the same was passed in a constitutional 
mode ; and where such certificate. in due form. purports to 
give all the proveedings there can be no inference that any 
other proceedings were had in relation to the passage of the 
bill. Ryan vs. Lynch, 68 Il., 160. i 

A statute having the proper forms of authentication can- 
not be impeached or questioned on mere parol evidence. 
Berry vs. Balt. & D. Pt. R. R. Co., 41 Md., 446. 

In this case original bills looked at as well as journals. 
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Void section being distinct and separate, balance of statute 
held good. 

VI. Irregularities : 

The mere ‘act that in the transmission of a bill from the 
Senate, where au amendment thereto was made, to the 
lower house where it originated, a mistake was made by 
changing its original number “50” to “58” will not vitiate 
the bill, it appearing from the Journal of the House it 
was the same bill, Williains vs. State, 6 Lea, 549. 

Where the Journals of the Senate showed that Senate 
Bill No. 453, tor *An act to incorporate the Paris, Atlanta 
and Danville Railroad Company,’ was introduced, read a 
first and second time and committed, and that the commit- 
tee to whom was referred Senate Bill No. 453, for “ An act 
to incorporate the Peoria, Atlanta and Decatur Railroad 
Company,” reported back the same with amendments, and 
that the same was engrossed for a third reading, and finally 
passed upon the call of the yeas and noes: Held, That 
these facts did not impeach the validity of the passage of 
the bill. They did not sustain the objection that there 
were or might have been two different bills pending at the 
same time, and bearing the same number. The number is 
a better means of identifying the bill while pending in the 
Legislature than the title. Larrison vs. P. & C. R. R. Co., 
74 Lll.,17; Plummer vs. People, 74 Ill.. 361, ente; Wal- 
nut vs. Wade, 103 U. 8., 683. 

When an act of the Legislature is duly certified by the 
Secretary of State and published as a law of the State, the 
courts must receive it as having been passed in the manner 
required by the Constitution unless the contrary is clearly 
made to appear. Hensoldt vs. Petersburg, 63 IIl., 157. 

The Constitutional provision requiring bills to be read 
on three several days before their passage does not apply to 
amendments to the same. People vs. Wallace, 70 IIl., 680. 
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The courts will not disregard an act of the Legislature 
because the Journals of one or both Houses of the Legisla- 
ture fail to show its passage in strict conformity to all the 
directions in the Constitution, it being in other respects per- 
fect and constitutional. Blessing vs. Galveston, +2 Texas, 
641. 

The failure of the presiding officer of the Senate to sign 
a bill, which was alterwards approved by the Governor, 
and which the Journal ot the Senate shows passed the 
Senate by the Constitutional majority, does not affect the 
validity ot the act. Cottrell vs. State, 9 Neb., 125; Com’rs 
of Leavenworth vs. Higginbotham, 17 Kansas, 62. 

A bill originating in the Senate was passed by the House of 
Representatives with amendments, and returned to the Sen- 
ate who concurred therein, but the vote on concurrence was 
not disclosed by the Journal: Held, That theact was valid. 
McCulloch vs. State, 11 Ind., 424; Hull vs. Miller, 4 Neb., 
502; Com’rs of Leavenworth vs. Higginbotham, 17 Kan- 
sas, 62. 

If the Journal of either House states that a bill on a 
suspension of the rules by a required Coustitutional ma- 
jority was read more than once on the same day, the r_asons 
for such suspensions need not be given. What constitutes a 
“case of urgency” a‘.thorizing such suspension, is a mat- 
ter of Legislative discretion. Hull vs. Miller, 4 Neb., 503 ; 
McCulloch vs. State, 11 Ind., 424. 

The requirement of Section 26 of the Constitution of 
the Siate of Colorado, that the fact of the signing of a bill 
by the presiding officer in the presence of the House over 
which he presides shall be entered on the Journal is diree- 
tory, and‘in the silence of the Journal it is to be presumed 
that the bill was sosigned. Jn re Roberts, 5 Col., 525. 

Statutes are not to be lightly impeached. Com’rs of Leav- 
enworth vs. Higginbotham, 17 Kansas, 74. 
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When the Journals are silent touching a step in the pro- 
ceedings which the Constitution requires to be taken, it 
will be presumed by the. courts that the Constitutional re- 
quirement was complied with. McCulloch vs. State, 11 
Ind., 424; Walker vs. Griffith, 60 Ala., 351; Spangler vs. 
Jacoby, 14 Ill., 297. 

It is not necessary that the Journals of the Senate should 
state that a law was read three times before being put 
upon its final passage. This is presumed to have been 
done, unless the Journals show it was not done. Supervi- 
sors vs. People, 25 IIl., 181. 


After this case had been submitted a brief of 
Mr R. B. Archibald, 


who had been engaged ina similar case in the Circuit Court, 
was courteously loaned by Mr. A. to the Attorney-General, 
and filed for the consideration of the court. 


John Earle Hartridge, contra. 


The resppndent takes the position that Chapter 3416, 
Laws of Florida, approved March 3, 1883, is a law not- 
withstanding the facts stated in relator’s petition. 

The facts set up by the petition and admitted by the re- 
spondent are in brief, as follows : 

Assembly substitute for Bill 168 passed the House by a 
vote of 46 to 22, page 504, H. J.,on 22d February, 1883, 
aud was ordered certified to the Senate. 

Ox 23d February said bill was transmitted to the Senate 
and committed to the Committee on Temperance. Senate 
Journal, pages 509 and 510. 

On same day the committee reported the bill back to the 
Senate favorably, with amendments. Senate Journal, page 
518. 








416 SUPREME COURT. 











The State of Florida ex rel. v. Brown—Argument of Counsel. 


The amendments of the committee’ were adopted, and on 
motion of Mr. Sharpe, all after the word * minor ” in see- 
tion 4 was stricken out. The bill as amended was read 
the second time, first and second reading on 3d day, with- 
out waiving rules, and rules waived and put on third read- 
ing, waived again and put back, and on motion of Senator 




























Dunean, all after word minors, in seetion 5, stricken out, 
rules again waived and pat on third reading and final 
passage and passed, vote 11 to 8, ordered to be certified 
to the Assembly. Senate Journal, page 51%. 

This action of Senate was certified to House on same day, 
23 February, and the House coneurred jn Ist Senate 
amendment and refused to coneur in 2d and 3d amendments 
and asked for a committee of conterence, appointing on 
their part their portion ot the committee. [Louse Journal, 
page 521. 

The Senate were advised on the same day that the As- 
sembly had concurred in Senate Amendment to the bill, to 
insert at the end of section two (2); “ That the County 

Jommissioners shal] issue said license upon the presenta- 
tion of such petition” and refused to concur in striking out 
all after the word minors in sections 4 and 5, and asked for 
a committee of conference. Senate appointed two Senators 
on such committee. Senate Journal, pages 524, 525. 

Next day, 24th February, 1883, the conference commit- 
tee reported, (to the Assembly, H. J., 536, to the Senate, S. 
J., 526,) reeommending concurrence i Senate amendments 
to sections 3 and 5, and to add atter “ minors ” in each sec- 
tion “ or persous in a state of intoxication,” which was read 
and adopted in both Houses the same day. 

28th February, bill reported correctly enrolled, H. J., 
page 585. 

Now the bill that passed the House on the 22d of Feb- 
ruary is not the bill as published, because on the 23d (next 
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day) the Senate provided for adding an important amend- 
ment to section 2, and to which I will again refer, and 
struck out about thirty lines from section 4, having reference 
to sale of liquors to habitual drunkards. Nor is it the bill 
that passed the Senate on the 23d day of February, as it 
purports to be, for that bill had nothing in section 4 after 
the word minors, nor in the 5th section after the same 
word. 

The words, or any person in a state of intoxication, hav- 
ing been added by the conference committee, and the second 
section of the bill should have contained at the same end 
of the second section the first Senate amendment, viz: 
“That the County Commissioners shall issue said license 
upon the presentation of such petition.” 

The court will observe that the conference committee of 
the 24th reported that the Senate amendments be concurred 
in. This was the striking out all after the word minors in 
sections 4 and 5. The House, it will be marked, had previ- 
ously concurred in the amendment to section 2, viz: “That 
the County Commissioners shall issue said license upon the 
presentation of such petition,” and that the words “ or any 
person in a state of intoxication” be added, was the action 
of the conference committee, and the bill with these latter 
amendments so added by the conference committee, (amend- 
ments to sections 4 and 5,) was enrolled and signed. 

But the amendment to the second section which made it 
mandatory upon the Commissioners to issue licenses, was 
improperly left out of the enrolled bill. 

Theretore, no such bill, as published, ever passed either 
House. 

Questions similar to the one here presented have been 
betore the courts of other States, and have been declared to 
render the whole law invalid. Jones vs. Hutchinson, 48 


Ala., page 721; Moody vs. State, 17 Amer. R., pages 28, 
27 
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29; 48 Ala., 115; The State ex rel. vs. Platt, 2d 8. C., page 
150; 16 Amer. R.,6 and 7. 

These are both cases exactly in point as to the omission 
or addition of amendmeuts to a bill by the enrolling clerk. 

The case of Jones vs. Hutchinson, was where the enroll- 
ing clerk erroneously enrolled an amendment that had been 
lost, and the bill so erroneously enrolled was signed by the 
Governor. The court decided that it was not a law. 

The case of Moody vs. State was where an amendment 
had been left off the enrolled bill, and the court held that 
the law was not a valid one. 

In the case at bar the amendment which was omitted 
was an important one. It made it mandatory upon the 
Commissioners to issue the license. The mover of the 
amendment had an important end in view. He wished to 
prevent the Commissioners inquiriug into the petitions and 
the signers thereof and to compel them, upon the mere pre- 
sentation of a petition signed by a majority of the registered 
voters, to issue the license. 

We claim that all acts subsequent to the time of the en- 
rollment of this bill without the amendment to section two 
(2) which had been adopted were null and void. 

This is the doctrine in regard to errors in the record, and 
when an amendment passes and is not enrolled, or does not 
pass and is enrolled, in those cases, at whatever <listance of 
time the discovery is made, the subsequent proceedings with 
reference to such billsare null and void. Cushing ou Law 
and Practice of Legislative Assemblies, marginal page 
2402. 

But the amendment adopted, and which was omitted 
from the enrolled bill, is material in another respect. 

The law as it stood at the time o! the passage o! this bill 
authorized the Collector of Revenue to issue the license. 
This amendment would have changed the law in this re- 
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spect and made it compulsory upon the County Commis- 
sioners to have issued the license. 

Certainly some limit must be set to reckless legislation. 
If they can omit an amendment of this kind without im- 
pairing the validity of the law, what is to prevent them go- 
ing further at a different time. 

For this court to uphold the validity of this law would 
be to establish a precedent dangerous in the extreme. Leg- 
islative bodies are purposely hedged in by rules and restric- 
tious, and particular formalities are observed that the very 
errors that we complain of may be avoided. If to permit 
recklessness in legislative matters there is added the sanc- 
tion of the highest court in the State, it may be impossible 
to conjecture to what the people may not be subjected to 
under the forms of legislation. 

The Senate Journal, page 519, shows that rules were not 
waived. This is violation of the Constitutiou. Article 4 
Sec. 15 of Constitution. 


Tue Curer-JusticE delivered the opinion of the court. 


This is an original application for a mandamus to compel 
the Collector of Revenue to issue a license to relator to sell 
intoxicating liquors, notwitlistanding the act of the Legis- 
lature of 1883, Chapter 3416. It is alleged by relator 
that the act printed in the statutes is not a valid law be- 
cause a material amendment to the bill had been made by 
the Houses of the Legislature before its passage, which 
amendment had not been incorporated in the bill as en- 
rolled and signed, and therefore the act as published is not 
the act as passed. It is also alleged that the act was not 
passed in a constitutional manner, it having been read a 
second time on one day without waiving the constitutional 
rule on that subject. The Journals of the Senate and As- 
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sembly are referred to as showing the irregular and uncon- 
stitutional manner of the passage of the bill. 

Respondent moves to quash the alternative writ, and 
this motion, it was conceded, brought up the whole case 
upon its merits, the Journals of the Legislature being con- 
sidered in connection with the allegations of relator. 

It is contended by relator that when the bill was pend- 
ing in the Senate (known as Assembly Bill No. 168) it was 
there amended by inserting at the end of section two the 
words: “ That the County Commissioners shall issue said 
license upon the presentation of such petition,” and the bill 
passed the Senate with this amendment, and on the same 
day the amendment was concurred in by the Assembly, but 
that this addition to section two was omitted from the en- 
rolled bii] and was not incorporated in the act as approved 
by the Governor. 

If the journals show conclusively that any material por- 
tion ot a bill as passed was omitted in the enrolling, so that 
it may be considered that the act as approved was not 
passed by the Legislature and does not express the legisla- 
tive will, the act as approved, at least to the extent that it 
is affected by the omission, must be held jnvalid. This is 
a rule now well settled by the American courts. 

The Constitution requires the keeping of journals of 
their proceedings by the respective Houses of the Legisla- 
ture; and these Journals are received as evidence of such 
proceedings. When an act is duly approved and published, 
it is prima facie a law ; but if the Legislative Journals show 
that instead of being passed it was defeated, or that it is not 
the same that was passed, it is not a law. See the collec- 
tion of cases in Cooley’s Con. Lim., 5th Ed., 163, note 2. 

Upon an examination of the Journals of the Senate and 
Assembly of 1883 we are unable to find that the amend- 
ment above mentioned was voted upon or adopted. No 
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mention was made in either Journal that any such amend- 
ment was moved by any member or considered by either 
House. 

The only mention of it contained in the Journals is in a 
communication of the Clerk of the Assembly addressed to 
the President of the Senate under date of February 23d, 
1883, as follows: 

“Srr: I am directed by the Assembly to inform the Sen- 
ate that the Assembly has concurred in Senate amendment 
to Assembly Bill No. 168. Insert at the end of section 
two, ‘that the County Commissioners shal! issue said 
license upon the presentation of such petition,’ and refused 
to concur in the second Senate amendment ‘to strike out 
all after the word minor in the fourth section,’ and refused 
to concur in the third Senate amendment, ‘ to strike out all 
atter the word minor in the fifth section,’ and ask for a 
committee of conference,and have appointed Messrs. Harris, 
Cobb and Kickliter such committee on the part of the As- 
sembly, and respectfully request the appointment of a simi- 
lar committee on the part of the Senate.” (Signed by the 
Clerk.) 

Now, the Senate Journal does not show that such an 
amendment was moved or voted upon in the Senate, nor do 
the words appear in any report of any committee which 
was acted on by the Senate.. The only indication that such 
an amendment had been made is in this letter of the Clerk 
of the Asseinbly to the President of the Senate. The Clerk 
of the Assembly is not the proper source of information as 
to the action of the Senate, and nowhere else do we find the 
statement. 


In the Journal of the Assembly, as before stated, we do 
not find any mention of any motion or vote upon this 
amendment. 

The report of the Enrolling Committee of the House 
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shows that the committee had examined the bill as en- 
rolled, and fiud it ‘ correctly enrolled.” On the same day 
the Speaker of the Assembly and the Clerk signed the bill, 
attesting that it was the bill as passed. The bill was also 
duly signed by the President and Secretary of the Senate, 
thus attesting its correctness. 

We have, then, no evidence that the words of the sup- 
posed ame:udment were ever adop ed by the Senate or As- 
sembly and passed as part of the bill, but we have the neg- 
ative evidence of the Journals of each House that no such 
amendment was passed, the Journals not showing it, and 
the affirmative evidence of the presiding officers and clerks 
‘that the bill was passed as signed by them; and the cer- 
tificate of the Enrolling Committee of the Assembly that 
it was enrolled as it was passed. 

We cannot regard the communication of the Clerk of 
the Assembly to the President of the Senate as evidence of 
the proceedings of the Senate while the Senate Journal does 
not contain such proceedings, nor does the Assembly Jour- 
nal show its action on the amendment; nor can we take 
that cominunication as controlling evidence, that the En- 
rolling Commitiee and the Speaker and the same Clerk of 
the Assembly were mistaken in certifying to the correctness 
of the enrolled bill. 

The bill, after the supposed amendment, was in the 
hands of a committee of conference of both Houses, which 
committee reported the bill to the respective Houses and 
their report was adopted. There is nothing to show that 
any further action was ha! upon the bill before it went to 
the Enrolling Committee and they reported it correctly en- 
rolled. 

The conclusion is that there is no evidence in the Jour- 
nals of the two Houses that the act as approved is not iden- 
tical with the bill as passed by the Legislature. 
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The only remaining question suggested by the relator is 
that the act was not passed in conformity to the Tules pre- 
scribed in the Constitution, in this, that the bill was read 
a second time on the same day without waiving the rule 
prescribed in Section 15, Art. IV, to wit: “ Every bill 
shall be read by sections on three several days in each 
House, unless, in case ot emergency, two-thirds of the 
House where such bill may be pending shall deem it expe- 
dient to dispense with this rule, but the reading of a bill 
by sections on, its final passage shall in no case be dispensed 
with ; and the vote of the final passage of every bill shall 
be taken by yeas and nays, to be entered on the Journal.” 

The bill having been passed by the House of Assembly 
went to the Senate February 23d, and on the same day a 
committee reported the bill for the action of the Senate 
“with amendments.” After amendments had been aeted 
on the bil] as amended was read a seeond time. * Mr. 
Bryson moved to waive the rule and that the bill be read 
the third time and put upon its passage, which was agreed 
to by a two-thirds vote. Mr. Duncan moved that the rule 
be waived and that the bill be put back on its second read- 
ing for purposes of amendment, which was agreed to by 
unanimous consent. Mr. Duncan offered the following 
amendment: Strike out all after ‘minor’ in section 5, 
which was adopted. On motion, the rule was waived by 
unanimous consent and the bill as amended was read the 
third time and put upon its passage.” The vote was, yeas, 
11; nays, 8; 89 the bill passed. The above is quoted from 
the Journal. 

The rule having been waived, it was only necessary to 
read the bill entire on it final passage, and this was done, 
after which the yeas and nays were called and recorded and 
the bill was passed. The rule being dispensed with, which 
the Senate was authorized to do, when, in its judgment, it 
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was expedient, there was no necessity of reading the bill 
on three several days or three several times. The rule re- 
quiring it was not in existence as to this bill. 

Says Judge Cooley, in his Constitutional Limitations, 
[136] 164: “ Whenever it is acting in the appareut per- 
formance of legal functions, every reasouable presumption 
is to be made in tavor ot the action of a legislative body ; 
it will not be presumed in any case, from the mere silence 
of the journals, that either House has exceeded its authority 
or disregarded a Constitutional requirement in the passage 
of legislative acts, unless where the Constitution has 
expressly required the jourials to show the action taken, as, 
for instance, where it requires the yeas and nays to be en- 
tered.” This is sustained by numerous adjudications cited 
by the author. The principle announced covers this entire 
case. There must be affirmative evidence that au act at- 
tested by the oftivers of bath Houses and approved by the 
Governor was not passed in accordance with the essential 
requirements of the Constitution, or it must be upheld. 

The writ is quashed. 


Mr. Justice Westcott delivered the following opiuion. 


The act regulating the sale clearly comtemplates that the 
Mollector of Revenue shall issue the license to sell. The 
general revenue statute makes express provision to like 
eftect. The act regulating the sale, when construed with 
reference to the other legislation upon the subject, contem- 
plates that the County Commissioners shal! issue a permit 
which is to be the basis of the act of the Collector in issu- 
ing the license. Any amendment, therefore, providing in 
terms that the County Commissioners should issue a license 
to be given ‘an eftect consistent with the clear intent of 
the entire Legislation, must be construed to be equivalent 




















JANUARY TERM, 1684. 425 


State ex rel. v. Cu. Com'rs Jefferson Co,—Syllabus. 


to authority to issue a permit, and nothing more. As this 
authority is already granted, the omission of the amend- 
ment would be an immaterial matter, the law having the 
game effect with it as without it. I have not examined to 
see whether such an amendment was made. With the 
conclusion I state, the other Justices concur. 





THe STATE OF FLoRIDA, EX REL. Herman Basa, vs. THE 
County COMMISSIONERS OF JEFFERSON CouNTY, RESPOND- 
ENTS. 


1. The act of March 3, 188%, to rezulate the sale of intoxicating liquors, 
wines and beer, provides that an applicant for a license shall pre- 
sent a petition asking the Board of County Commissioners to graut 
the right ‘*to sell such liquors, wines or beer.’’ A petition ask- 
ing for a license ‘to sell spirituous or intoxicating liquors, wines 
and beer,”’ is a good an/ sufficient form of application under the 
act. 

2. That law imposes upon the County Commissioners the duty to act 
upon a petition fora license to sell intoxicating liquors, and if such 
application is properly signed, authenticated and published, they 
should grant it. They have no discretion or authority to prohibit 
the sale of liquors by refusing to act upon a proper petition. 

3. If the law had failed to require the Board of Commissioners to act 
upon such applications, it would have been totally inoperative to 
accomplish its expressed object. ‘* Courts, in construing a stat- 
ute, should, so far as the language will admit, give such a con- 
struction as will make it practicable, just and reasonably con- 
venient.” 


4. A petition for a license signed by less than the majority of voters of 
the district was denied. At the ensuing regular meeting an ad- 
ditional number of names, thus making a majority, was aftixed to 
the original petition oa file and the whole duly authenticated 
and published : Held, That though courts would consider such 
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signing of a paper already on file in judicial proceedings irregu- 
lar, yet in transacting the ordinary business of the community 
by plain people in a simple manner the strict rules of courts 
should not be enforced, no fraud being imputed. And if the 
petitioner shows that a majority have expressed themselves it is 
of no consequence whether the additional names are signed to 
the original or to an additional petition of the same import. 


5. When a petition for license to sell liquors, signed by the requisite 


majority of voters, duly authenticated and published, is presented - 


to the Commissioners under the act, the applicant is entitled by 
law to the aftirmative action of the Board ; and the Board cannot 
be influenced by petitions or other interference by remonstrance 
or by requests to erase names of signers. After the petitioner has 
instituted his proceedings, his acquired private right cannot be 
taken away by other persons attempting to discontinue them. 


6. An appeal to the court on moral grounds to withhold a writ of man- 
damus requiring the issuing of a license to sell intoxicating 
liquors, and thus to annul a valid act of the Legislature by re- 
fusing to enforce it, is addressed to the wrong tribunal. The 
moral standard of individual judges is not the proper boundary 

* of legislative discretion. 


The County Commissioners are Chas. T. Carroll, Geo. W. 
Taylor, Daniel H. Bryan, James B. Roach and T. J. Moore. 
Uponthe motion to quash the writ being overruled, one of the 
Commissioners, Mr. T. J. Moore, filed a return stating that 
the relator presented his petition to the Board of Commis- 
sioners on March 5, 1884, duly signed by a majority of the 
registered voters of the district, sworn to and published as 
required by law, and that he, Moore, voted at the meeting 
of the Board on that day against the resolution denying 
the permit, and his vote was recorded ; and that on the 
12th day of March, at a meeting held after the service of 
the alternative writ, he moved a reversal of the former ac- 
tion of the Board refusing the permit, but his motion was 
overruled. He disclaims any denial or refusal of a permit 
as asked, and says he is and has always been willing to 
grant the permit. The relator moved to strike out the re- 
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turn of the other Commissioners because it “is evasive, argu- 
mentative, uncertain, insufficient,” and for final judgment. 


The other facts of the case are stated in the opinion. 
T. L. Clarke and Wm. B. Lamar tor Relator. 
R. B. Hilton for Respondents. 


Sedgwick Stat. and Con. Law, 239, 240 et seg. ; Best vs. 
Gholson, 89 Ill., 465; Fry vs. Chicago R. R, Co., 78 IIL, 
899; Benton vs. Wickwire, 54 N. Y., 226; Rosenplaenter 
vs. Roesslle, 54 N. Y., 262; St. Louis R. R. Co, vs. Clark, 
53 Mo., 214; Woodberry vs. Berry, 18 Ohio St., 456. 

,The writ of mandamus is not a writ of right. It 
is granted not of course, but ouly at the discretion of the © 
eourt to whom the application is made and this discre- 
tion will not be exercised in favor of applicants unless some 
just and useful purpose may be answered by the writ. State 
Ex., &c. vs. Graves, 19 Md., 351. 

The court will not grant a mandamus except when it is 
clear there is a legal obligation to perform the duty com- 
manded. State vs. Jacobus, 2 Dutcher, 137. 

[This was a case in which the Legislature had by an 
omission failed to declare specifically the duty which was 
sought to have discharged. | 

When a mandamus was sought to compel council to ap-' 
prove a liquor dealer’s bond, the petition for order to show 
cause should show respondents reason for refusal, other- 
wise the reason must be presumed to be sufficient and the 
order may be refused. Goss vs. Common Council, 44 Mich., 
314. 

Parties signing petition for an election for re-location of 
county site, may withdraw their names at any time before 
it was submitted to the Board, or afterwards before it was 
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acted on. Nebraska va. Board County Commissioners, 10 
Neb., 33. 

Finally: On the strength of the authorities, I repeat, 
mandamus is not a writ of right. It issues at the discre- 
tion of the court when some valuable public or private 
purpose is to be promoted. Do the interests of the public 
demand the opening of a grog shop in the town of Mon- 
ticello? Do the interests of the relator require that he 
should be aided to enter upon an occupation, which accord- 
ing to all history brings ruin to those engaged in it? Did 
I dare, I should say your honors have now, here, the op- 
portunity, in violation of no legal principle, but in strict 
accordance with the highest, to make a decision which 
shall be as memorable as that by which Lord Camden de- 
clared the invalidity of general warrants, and that of Lord 
Mansfield, in the Somerset case, declaring that no slave 
could breathe the air of England and continue to be a 
slave. Those decisions were made in behalf of the great 
‘causes of human liberty. Yours will be no less important 
in promoting morality, good order and all the interests of 
State and family. 


Tue Curer-Justice delivered the opinion of the court. 


I. The relator presented his petition to the Commission- 
ers tor a “license to sell spirituous or intoxicating liquors, 
wines and beer,” in the sixth election district in Jesterson 
county, which petition he avers contained the names of a 
majority of the registered voters oi the district, with due 
proot of the signing and publication as required by law. 
The Commissioners retused to grant hima permit or license, 
and he obtained an alternative writ ot mandamus from 
this court. Respondents moved to quash the writ, because : 

First. The application is not in compliance with the 
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terms of the law, which says the application shall be to 
sell “ liquors, wines, or beer,” whereas the petition is for a 
license to sell “spirituous or intoxicating liquors, wines 
and beer.” 

Second. Because the application was for a license to sell 
spirituous or intoxicating liquors, wines and beer, whereas 
the authority of the Commissioners, if any they have, is to 
grant licenses to sell such “ liquors, wines or beer.” 

Third. That there is nothing in the law requiring and’ 
commanding the Commissioners to grant a license or per- 
mit to sel] intoxicating liquors, wines or beer, or to license 
the sale of anything whatever. 

The language ot the act of March 3, 1883, ch. 4416, is 
that it shall not be lawful for any person to sell any intox- 
icating liquors, wines or beer in any election district, in 
any county, except as hereinafter provided. 2. Any. per- 
son wishing to sell liquors, wines or beer shal! make ap- 
plication to the Board of County Commissioners for a li- 
cense to sell such liquors, wines or beer, said application to 
be signed by a majority of the registered voters in such 
election district, the petition to be published, &. 3. No 
Collector of Revenue shall issue license to any person 
“unless a permit is presented from the Board of County 
Commissioners.” These are the essential points of the law 
applicable to this case. 

As to the first ground of the motion, it is only necessary 
to say that the application for a license to sell spirituous or 
intoxicating liquors is in strict accord with the law in its 
letter and spirit, the sale of intoxicating liquors without 
license being the only thing prohibited by the first section, 
the second section directing how such license must be ap- 
plied for. “Spirituous” and “intoxicating” liquors are un- 
derstood to mean the same thing in a license law. State 
vs. Townley, 18 N. J., 321. 
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The second ground, that the petition was for license to 
sell liquors, wines and beer, while the words o! the law are 
“liquors, wines 0, beer,” is equally untenable. A license 
to sell liquors, wines 0 beer is a license to sell liquors, 
wines and beer, according to the very terms of this law. 
The prohibition in the first section is against the sale of in- 
toxicating liquors, and any liquor, whether it be whis- 
key, wine, beer or any other kind that produces intoxica- 

‘tion, is included in the term intoxicating liquors. People 
va. Crilly, 20 Barb., 246. 

The third ground is that the law does not require the 
County Commissioners to grant a license under any cir- 
cumstances ; that no duty is imposed upon them, and they 
can be required neither to grant or refuse a permit or license, 
because there is no such duty. 

Previous to the passage of this act, every man who de- 
manded a license to sell liquors and paid the required 
amount, was entitled to it. The purpose of this law was 
to prohibit this indiscriminate issuing of licenses to every- 
body by the Tax Collector, and confine the right to sell in- 
toxicating liquors to such persons as could obtain the en- 
dorsement of their neighbors to be proper persons to be en- 
trusted with it, and also to make it a source of public rev- 
enue. The right to sell such liquors was a lawful right 
under the license, and it isa lawtul right still, expressly 
authorized by the Legislature, but under greater restric- 
tions as to the manner of obtaining license and the persons 
to whom the sale may be made. The law is restrictive, 
not prohibitory. It says, first, the sale shall not be engaged 
in by any person except under the conditions specified. 
These conditions are the presentation of a petition to the, 
County Commissiouers, signed by a majority of the regis- 
tered voters of the district, which petition and signatures 
must be published “ two weeks before the County Com- 
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missioners meet to hear such petition.” The succeeding 
section forbids the Collector issuing a license “ unless a 
permit is presented from the Board of County Commis- 
sioners.” 

As before remarked, the act is not prohibitory of licen- 
sing, or of selling under a license, but such sale is recog- 
nized as legitimate business, as much so as before this act. 
If the Commissioners decline “ to hear such petition ” they 
prohibit the licensing and the sale. The theory of the whole 
act opposes the idea of such prohibition. The title of the 
act is “ An act to regulate the sale of liquors, wines and 
beer by the Board of County Commissioners,” not to pro- 
hibit such sale, and the body of the act prescribes now the 
application shall be made to the Board * for a license to 
sell,” and “asking the Board to grant to said applicant the 
right.” And the Collector shall not issue a license unless a 
permit from the Board is given. 

The question now is whether under this act the law con- 
templates and requires any action on the part of the Board. 
The mover here takes the negative, on the ground that the 
law does not in direct terms command action. It is not a 
mere question of verbal interpretation. There is no ob- 
scurity as to the meaning of the words. 

According to Vattel’s rules of construction of treaties: 
“ Every interpretation that leads to an absurdity ought to 
be rejected.” Sedgwick on Stat. & Const. Law, 270. 
“ The interpretation which would render a treaty null and 
insufficient cannot be admitted.” Jd. “The rules of con- 
struction which apply to general legislation, in regard to 
those subjects in which the public at large is interested, are 
especially different from those which apply to private 
grants to individuals, of powers or privileges designed to 
be exercised with special reference to their own advantage. 
The former are to be expounded largely and beneficially for 
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the purposes for which they were enacted.” IJd., 341; 
Brasiley vs. R. R. Co., 21 Conn. R., 306; Dwarris, 200. 

“ Where the object of the Legislature is plain, and the 
words of the act unequivocal, courts ought to adopt such a 
construction as wil! best effectuate the intention of the Leg- 
islature ; but they must not, even in order to give effect to 
what they may suppose to be the intention of the Legisla- 
ture, put upon the provision of a statute a construction not 
supported by the words, even though the consequences 
should be to defeat the object of the act.” Frye vs. ©. B. 
& Q. R. R. Co., 78 [ll., 402; Dwarris, 202. 

A legislative act is to be interpreted according to the in- 
tention of the Legislature, apparent on its face. Every 
technical rule, as to the construction or force of particular 
terms, must yield to the clear expression of the paramount 
will of the Legislature. 2 Pet.,662; 4 Dall., 14; 2 Cranch, 
83 ; id., 386; 3 How., 565. 

Courts in construing a statute should, so far as the lan- 
guage will admit, give such a construction thereto as will 
make it practicable, just and reasonably convenient. Ros- 
enplaenter vs. Roesslle, 54 N. Y., 262; Benton vs. Wick- 
wire, id., 226. 

Governed by these established rules we inquire what was 
the evident intention of the Legislature in enacting this 
law. It is very plain to our minds that the act providing 
in express terms, and in accordance with the purpose ex- 
pressed in its title, that it will be unlawful to sell intoxi- 
cating liquors without a license ; that in order to obtain it 
there must bea permit granted by the County Commission- 
ers ; that an application therefor must first be presented to 
them “asking” them “to grant to said applicant the 
right,” signed by a majority of the voters of the district in 
which he desires to carry on the business, and duly at- 
tested and published for two weeks ; it is the clear duty of 
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the Board to ascertain whether the terms and conditions on 
which the applicant is entitled to the “right” have been 

‘complied with; and if they have been complied with there 
is no discretion given to the Board to refuse “to grant’ 
the permnt. 

No judicial ciseretion or judgment is vested in this min- 
isterial Board, beyond the ascertainment of tacts as to the 
identity of the names on the registration list of the district 
with those sworn to be signed to the petition and wit- 
nessed, the fact of publication, anil whether the number ot 
the signers isa majority ot those registered. These tacts 
are simply tacts to be ascertained by the use of the simple 
faculties of reading and computation—plain words and fig- 
ures. 

These conclusions are not reached by any strained con- 
struction of the act, or by extending its meaning beyond its 
expressed terms. [i we were to conclude that this law did 
not impose any duty upon the Board of County Commis- 
sioners, and that it atforded no means by which the party 
comp!ying with all the conditions necessary to obtain the 
“right” which the law says he may have on such condi- 
tious, the further conclusion would inevitably be that the 
whole law is inoperative to effect the expressed purposes of 
the Legislature. The only way to uphold the law is to 
construe it,as we think we have done, according to the 
plain meaning of its terms, and the clearly expressed inten- 
tio: of the Legislature. It is the duty of courts to carry 
out such intention and sustain a law, rather than condemn 
it, if its enforcement is practicable without adding to or 


subtracting trom its provisions. 

II. The respondents admit that the relator’s petition con- 
tains the names of a majority of the registered voters of the 
district, and that the signatures are properly verified, and 


the necessary publication was made. But they say that the 
28 ’ 
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petition was presented to them at a meeting on the sixth 
day of February, and that there were less than a majority 
of the names of registered voters of the district then signed 
to it, whereupon they refused to grant the license. That 
on the fifth day of March, at their regular meetin¥, relator 
presented the same petition with 27 names added to it. 
That the petition as first presented was in the proper cus- 
tody of the Board, and could not be withdrawn tor the 
purpose of adding names or amendment, without the 
proper and formal leave of the Board, which permission 
had not been granted, and because, for these reasons the 
petition was invalid, they denied the prayer of the petition. 
No fraud is imputed. The petition with the 27 added 
names had been duly published. While it would not be 
proper to withdraw a paper from the files of a court, or to 
add anything to it without leave of the court, yet we are 
not prepared to say that the strict rules of judicial proceed- 
ings should be applied to the conduct of citizens and 
County Commissioners in transacting the ordinary business 
of plain people, not trained to that precision of conduct 
which is required by the courts. It might not be politic to 
enforce such strict rules of practice in such affairs, as a court 
might require to be observed. Suppose the citizens desir- 
ing to sign the petition after the February meeting did 
place their names upon it while it was in the Clerk’s office, 
or belonged there; or suppose they had signed their names 
to the number of 27 to the petition written on another 
piece of paper, and these added to the names already signed 
to the petition in the first instance made the majority re- 
quired by law ; can it be said in either case that the major- 
ity have not petitioned for the license? The objection does 
not go to the fact that these 27 additional voters had no 
right to sign a petition, but only to the fact that they 
signed the paper filed in the Clerk’s office instead of a new 
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paper of like purport. The fact remains that the requisite 
majority have expressed their wishes in the form required 
by the law. 

The respondents further say that at the date of the meet- 
ing in February and in March there was in the hands of the 
President of the Board the petition of twenty-two of the 
persons who had signed the relator’s petition for a license, 
requesting that their names might be stricken from the pe- 
tition, and that the said Board would “not regard their 
names as favoring said petition of H. Basch ;” and that if 
these twenty-two names were stricken off there would re- 
main less than a majority petitioning for the license. That 
this paper having the twenty-two naimes attached was not 
acted upon by the Board, only because in their judgment 
there were other sufficient grounds for refusing the applica- 
tion tor a license. 

The license was not refused then for want of the requisite 
majority of signers to relator’s petition, because the request 
of the twenty-two was not before the Board, but “in 
the hands of the President,” and the Board did not act 
upon it. 

When the relator presented his petition signed by the re- 
quired majority, duly proved and published as provided by 
law, he was entitled under the law to demand that the 
Board take such action that he might procure a license 
from the Tax Collector, and if his right to the license existed 
when he presented his application that right could not be 
affected by any subsequent erasing or withdrawing of names 
from the petition. The law does not contemplate that atter 
the petition is presented to the Board they shall be influ- 
enced in any manner, by petitions or other interference 
from other persons, by way of remonstrance against grant- 
ing the license. 

A case is cited where petitioners for the change of loca- 
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tion of a county seat in Nebraska went before the Board of 
Commissioners and had their names erased trom a petition 
asking that an election be called for that purpose, and the 
names having been erased the number remaining was not 
enough to authorize the calling of the election.. The court 
declined to issue a writ 0° mandamus, and say that in an 
application tor the re-location of a county seat the petition- 
ers may be regarded as plaintiffs in the proceeding, and any 
or ali the signers of such a petition may withdraw their 
haines at any time before it is presented to the Board, and 
if they have been improperly influenced to sign they may 
withdraw their names before an order for an election is 
made; beeause the Commissioners should not call an elee- 
tion unless at the time of calling it more than three-fifths 
of the voters are in favor of it. Being regarded as plain- 
tiffs in the proceeding the petitioners could, at any term be- 
fore action taken, withdraw their suit. The State vs. Ne- 
maha Co., 10 Neb., 32. 

That case is unlike the present, because though a signer 
of the petition may, before action taken, demand that his 
-name be erased, yet atter the person applying has published 
and filed his petition for a license to be issued to himself, 
he has instituted a proceeding before a lawful tribunal, 
and acquired a private right, and the proceeding having 
-been thus instituted other persons have no right to inter- 
vene to his injury. It would be very like allowing a wit- 
n&s to withdraw a suit. 

In this case, however, the paper signed by the persons 
who wish to withdraw their signatures was not pre- 
sented to the Board before the petition was filed by relator, 
and his proceeding thus inaugurated ; nor does it appear 
that it was presented to the Board at any time. It can 
have no influence here. 

An appeal is made to the court by counsel for respond- 
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ents upon the grounds of public and private morality to 
withhold this writ. This is not a proper argument to be 
addressed to « judicial tribunal against the enforcement of 
a valid law of the State. These grounds were doubtless 
addressed to the Legislature to induce it to pass the aet. 
If courts yield to it, they usurp legislative functions 
and make the moral sentiments of each individual judge 
the measure and boundary of legislative discretion. 

The motion to quash thealternative writ is denied. The 
motion for final judgment is allowed, and a peremptory 
writ awarded. 





Tue City or PENSACOLA, PLAINTIFF IN Error, vs. GEORGE 
REESE, DEFENDANT IN ERROR. 


A writ of error must be sued out in the name of a party to the record. 
If a person not a party to the record has such an interest as gives 
him the right to sue out a writ of error he must sue it out in the 
name of a party to the record. The parities of record here are 
to be as they arein the Cireuit Court : Quvere. Whether under 
our statute (Chapter 3129,-Laws,) a municipal corporation can 
sue outa writ of errorin the name of its officer to try the legal- 
ity of the discharge of a prisoner from his custody, as marshal of 
the city. who was in his custody for an alleged violation of its 


ordinances. 
Writ of Error to the Cirenit Court for Escambia county. 


The detendant in error moved to dismiss the writ because 
it “was not sued out by a party to the judgment below.” 


\ . . 
S. R. Mallory for the motion. 


S. Be ] /, i contra, 





| 
; 
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Mr. Justice Westcott delivered the opinion of the 
court. 


A trial was had before the Mayor of the City o! Pensa- 
cola of George Reese for an alleged violation of the ordi- 
nances of the city. After conviction and while in the cus- 
tody ot the Marshal tle prisoner sued out a writ of Avheas 
corpus before the Judge of the Cireuit Court, who dis- 
charged him. The City of Pensacola now brings this writ 
of error in its own name, and not in the name of its officer, 
the person to whom the writ was issued and the party to 
the judgment. Even if the writ may be issued at the in- 
stance of the city asa party aggrieved by the judgment, 
although it is not strictly “a party to such judgment,” as 
provided by the statute, still we are entirely satisfied that- 
such writ must issue, not in the name of the city, but in 
the name of the officer, the party to the judgment. The 
‘ase must be brought here as it was in the Cireuit Court. 
This writ must therefore be dismissed. In the present 
state of the record, the question whether the city may sue 
out the writ in the name of its officer, does not arise, and 
of it we say nothing. 

The writ is dismissed. 





RIcHARD GAgNET, MARSHAL OF THE CITY OF PENSACOLA, 
PLAINTIFF IN Error, vs. GrorGE Reese, DEFENDANT 
IN ERRor. . 


The statute of this State regulating proceedings upon writs of habeas 
corpus does not authorize the State, or any political sub-division 
of the State, or any officer of either of them, to prosecute a 
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writ of error to a judgment discharging a prisoner from confine- 
ment. The various sections of said statute (Chapter 3129, Laws, ) 
considered with reference to this subject. 


Writ of error to the Cireuit Court for Escambia county. 


Atter the dismissal of the writ of error in the preceding 
case this writ was brought in the same case by Gagnet, the 
Marshal ot Pensacola. 


S. Belden tor Plaintitf in Error. 
S. R. Mallory tor Detendant in Error. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Under the English practice it was only to judgments in 
causes where issues might be joined and tried, or where 
judgments might be had upon demurrer, that a writ of er- 
ror would lie. To habeas corpus proceedings, therefore, 
where no such issues could be taken, or judgments upon 
demurrer had, no writ of error would lie. Under the 
American practice, even where the strict rules as to the ac- 
ceptance of the truth of the return prevailing in England 
did not obtain, writs of error did not lie to such proceedings 
because they were held not to be final judgments. Neither 
of these reasons are now applicable to proceedings in habeas 
corpus under our statute. Evidence in contradiction of the 
return may be now received and the judgments rendered 
are final in their character in most cases. The habeas corpus 
proceeding cannot be again invoked. The reasons why the 
writ did not lie, therefore, have here ceased to exist. But 
we are not left to doubt upon the subject. The statute 
itself provides that the judgment, if it be one remanding 
the petitioner to the custody and control from which he 
came, can be changed or affected in no other direct way 
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than by a writ of error, and if he seeks redress in another 
suit against those from whose coutrol or custody he has 
sought to be released he is confined to his action for false 
imprisonment. The same section provides further that 
where the petitioner is discharged from confinement he can- 
not be afterwards confined or imprisoned for the same cause 
unless by the order or judgment of a court of competent 
jurisdiction. This is the 11th section. A further and sub- 
sequent section provides that if “any party to such judg- 
ment shall feel himself aggrieved thereby,” he may have 
a writ of error. 

The question here is, has the prosecutor, whether it be 
the State or any political sub-division thereof, the right to 
a writ of error in case the prisoner is discharged. 

The clear effect of the 11th section is to enact that a 
judgment remanding a prisoner may be the subject of a 
writ of error, and may be thus directly reversed and set 
aside, but that a judgment discharging a person confined 
in such manner as was the prisoner here can never he di- 
rectly affected in any proceeding by writ of error in the 
same case or prosecution. He may be afterwards confined 
by the order or judgment of a court of competent jurisdic- 
tion “for the same cause,” Dut this coutinement must be 
such an one as is consistent with the nature of the other 
judgment. Such as would perhaps be the case of the sub- 
sequent confinement or imprisonment of the party for the 
same cause, but upon new and additional evidence or atter 
other and lega! proceedings of a tribunal authorized to pre- 
sent an indictment, such as a grand jury. 

Should this court reverse this judgment upon a writ of 
error, and such must be its course if a writ of error lies 
and we think there is error, we musi set aside the judg- 
ment of discharge i the same case, which we think the 
statute does not contemplate. The Legislature never here 
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intended to modify the common law effect of a judgment of 
discharge of a prisoner except as the térms of the statute 
clearly indicate, and to construe the words order or judg- 
ment of a court of competent jurisdiction in the 11th See- 
tion of this act to embrace an order of this court, reversing 
that judgment, would be inconsistent with all of the pre- 
ceding portion of the act. It would be little less than 
stupid for the Legislature to say in an act affecting the lib- 
erty of the citizen that in a given case the Judge before 
whom the imprisoned citizen was to be brought should 
“forthwith grant the writ returnable immediately, that the 
writ shall be executed without delay and the body of 
the prisoner be brought before the court without delay, 
and that the court should without delay, either dis- 
charge him, admit him to bail, or remand him to eusto- 
dy,” and at the same time provide that after all of these 
things were done, or ordered to be done, the judzgmen® in 
case ot discharge would be the subject Oo review upon er- 
ror. Again. ye find but two States in which anything of 
the kind was ever practiced, and in each of these any effect 
upon the reversal of the ju isment so as to authorize the 
subsequent arrest of the prisoner is disclaimed and dis 
countenauced. One of these courts says: “ No decision that 
ean be made by this court will recapture the defendants 
and bring them to justice. But it has been urged upon us 
by the Attorney-General to express an opinion which may 
prevent their former discharge from being urged in their 
behalf in case they should be retaken and may serve to 
guide magistrates in like causes.” Dudley (Law) Rep., 8. 
C., 295. 

In the State of Ohio, an early statute provided that the 
proceedings on any writ of habeas corpus should be recorded 
by the clerks and may be reviewed on writs of error and 
certiorari as in other cases now provided by law, and at the 
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time ot this enactment these writs were the remedies tor 
correcting proceedings at law in civil or criminal cases, 
Subsequently an act passed declaring that writs of error 
and certiorari to reverse, vacate or modify judgments or 
orders in civil cases, are abolished, and a petition in error 
was substituted. Ina subordinate State court one Collier, 
held under process of a court of the United States, was dis- 
charged from custody. The Supreme Court of Ohio upon 
certiorari to this judgment dismissed the suit upon the 
ground that a petition in error, not a certiorari, was the 
remedy. The court says: “ We regard this in the nature 
of a civil proceeding, but if it be in the nature of a criminal 
proceeding against a prisoner charged with crime it is sub- 
ject to the fatal objection, that no such remedy can be main- 
tained in favor of the prosecution against the defendant. 
The right to prosecute a writ of error or certiorari against 
one who is indicted and tried for a crime or offence is not 
given to the State, nor to those who prosecute offenders 
under its laws.” Were we to reverse this jgdgment, what 
would our order be? Would we set aside the judgment of 
the Cireuit Court and direct the Judge thereof to send his 
ofticers to hunt upa discharged prisoner, and if they caught 
him to deliver him to the City Marshal, or would we sim- 
ply reverse the judgment and let the Marshal arrest him ? 
These would be strange judgments, unknown to the courts 
of any State in the Union, anomalies in the law which we 
cannot and should not introduce. 

We think that section 12 must be so construed as to 
limit the writs of error therein authorized to cases of habeas 
corpus other than those in which a prisoner held for con- 
viction of alleged crime has been discharged by the Circuit 
Court; that this is the only construction which can be 
given this section of the act consistent with the other sec- 
tions and the manifest purpose of the Legislature to afford 
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a speedy, effectual and immediately operative proceeding 
where a citizen’s liberty is in question, to determine whether 
“he is detained in custody with or without lawtul author- 
ity.” 

As to the costs: Under the statute the costs may be 
awarded in favor of the prisoner, and ‘if this be so, the 
other party to the record is the only one against whom they 
can be taxed. 

Writ of error dismissed. 





Ross, Kren & Co., PLAIntirrs IN Error, vs. Josepu L. 
STEEN, DEFENDANT IN ERROR. 


An affidavit to obtain an attachment against a debtor’s property that 
aftiant is ** informed and believes that the defendant is indebted,’’ 
is not sufficient. The indebtedness should be directly stated, or 
the attiant should state such facts as would show the indebted- 


ness. 


Writ of Error to the Circuit Court for Escambia county. 
Plaintitts obtained from the Clerk of the Cireuit Court a 
writ ot attachment upon the following affidavit and bond: 


IN ESCAMBIA COUNTY CIRCUIT COURT, STATE OF FLORIDA. 


Wm. P. Ross, Alfred Keen, Josiah Morrow, Chas. K. Lin- 
coln and John Ross, Partners as Ross, Keen & Co., vs. 
Joseph L. Steen.—Damages $900. 


“ Before the subscriber personally appeared Wm. A. 
Blount, attorney for plaintiff, who being duly sworn says 
that he is informed and believes that the defendant in the 
above entitled cause is indebted to the plaintiffs therein in 
the sum of $406.55, which amount is actually due, and that 
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the defendant does not reside within the limits of the State 
ot Florida.” 

The bond was signed (Ross, Keen & Co., by W. A. 
Blount,) and by sureties. 

Defendant moved to dissolve the attachment for the want 
of such affidavit as is required by law,and for want of such 
bond as is required. The court sustained the motion and 
gave judgment dismissing the attachment. Plaintifis bring 
error. 


W. A. Blount and John C. Avery for Plaintiffs in Error. 
E. A. Perry tor Detendant in Error. 
Tue Curer-Justice delivered the opinion of the court. 


In an affidavit to procure an attachment against the 
property of a debtor, the elements of positiveness as to 
knowledge, information or belief, separately or altogether, 
required by the statute, must be substantially included in 
its terms. I! one fact is required to be stated directly, and 
another may be stated on information and belie!, there is 
no mistaking the intent of the statute that the first fact 
must be averred on something more tha: information and 
belief. Our statute requires that the party applying for an 
attachment, his agent or attorney shall first make oath in 
writing that the amount demanded is actually due, and 
also that he has reason to believe that the debtor will frau- 
dulently part with his property, or is removing, or about 
to remove, &e. It would be a perversion of the terms and 
import of the statute to hold that the amount of the debt 
and the fact that it is actually due could be stated on infor- 
mation and belief only. 

The authorities, almost without exception, agree that un- 
der a like statute the fuct of the indebtedness must be stated 
upon something more convincing than hearsay. Mitchell 
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vs. Pitts, 61 Ala., 219, cited by appellants, and McNagara 
vs. Ellis, i4 Ind., 516, are the only cases we have been able 
to find which sustain the aftidavit in the present case. 
Other cases in Ala'ama do not agree with it. Hall vs. 
Brazelton, 40 Ala., 406; Sims vs. Jacobson, 51 Ala., 186; 
Hall vs. Brazelton, 46 Ala., 359; Cobb vs. Force, 6 Ala., 
468; Pickle’s Adm. vs. Ezzell, 27 Ala., 623. 

The Louisiana case cited, Bridges vs. Williams, 1 Mar- 
in, N. &., 98, is not at hand. The other case, Howell vs. 
Kingsbury, 15 Wis., 272, does not sustain the position con- 
tended tor. In that case the atlidavit stated the amount 
due, “al! of which is stated upon intormation and beliet 
derived trom and tounded upon the written admission of 
the defendants, now in deponent’s possession.” This was 
held to be suth-iently certain because the evidence produc- 
ing the belief was such as would have been competent 
proot of the tact in a court of justice. We think this a 
proper rule in this State. 

The books are full of the careasses ot slain attachment 
suits in which the statements in the affidavits are upon"in- 
formation and beliet, where the statute required facts to be 
showin by direct statement. See Drake on Att., 5 Ed., 
S$ 106, 108. and notes. 

The affidavit in this case was insufficient, and upon this 
ground the attachment was properly dismissed. 

As to the bond signed in the name of the partnership 
firm only, we have had occasion to examine the question at 
the present term, and our conclusion, upon authority, is 
that a bond so signed bound all the parties who had au- 
thorized or subsequently ratitied the signing. either by deed 
or by parol, and that it was good under section 10 of the 
act of 1834. McClellan’s Dig., 113, sec. 15; Jetireys & 
Stribling vs. Coleman, infra. 

The judgment is affirmed. 
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Wiuiram H. Dunpar, APPELLANT, vs. WRIGHT’s ADMINIS- 
TRATOR, APPELLEE. 


1. Books of account, when offered in evidence, are in the first instance 
submitted tothe inspection of the court, and if from such inspec- 
tion they do not appear to have been honestly and fairly kept, 
they are to be excluded from the consideration of the jury. 


2. If upon an inspection of a book of accounts brought up in the re- 
cord, this court cannot see that the court below, in excluding 
such book, exceeded its authority or discretion, it will not re- 
verse the judgment of such court. 


Appeal from the Circuit Court for Escambia county. 
The tacts of the case are stated in the opinion. 


Charles B. Parkhill and E. A. Perry for Appellants. 
W. A. Blount for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


The plaintiff, Wm. H. Dunbar, brought his action against 
E. Haines, as administrator de bonis non of the estate of 
Joseph Wright, deceased, to recover an indebtedness of 
Wright to the said Dunbar. Attached to the declaration 
was a bill of particulars of the plaintiff's demand, amount- 
ing to one hundred and seventy-one dollars and seventy 
cents. Plea and replication were filed and the issue was 
tried at the December term of the court held in and for 
Escambia county, A. D. 1883. The jadgment was for the 
defendant, and the plaintiff below brings his appeal. A 
motion for a new trial was duly made, and was overruled, 
and an exception taken. 

The errors assigned are as follows: 

I. The court erred in holding the book of accounts not 
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admissible in evidence under the statute, and in withhold- 
ing the book of accounts from the jury, and in judging of 
the credibility of the proffered testimony. 

II. The court erred in not granting a new trial of the 
cause upon the motion of the plaintiff below. 

III. That the court erred in giving the judgment. 

The record shows the facts as they appeared on the trial 
to be as follows: The plaintiff “ produced and offered in 
evidence a certain book claiming to be a book of account, 
kept by said plaintiff, and alleged by plaintiff to contain 
the entries of indebtedness claimed by him for the whole 
amount of such indebtedness, and plaintiff proffered oath 
that the book referred to is the book kept by said plain- 
tiff, and contains the original entries, and were made at 
the time of the original transactions with Joseph Wright. 
Thereupon the defendant, by his attorney, objected to the 
introduction of said proffered oath of said plaintiff, which 
objection the court sustained, and this being the only evi- 
dence for the plaintiff the jury gave a verdict for the de- 
fendant.” It appears from a subsequent order of the Cir- 
cuit Court, permitting the record to be so amended, (which 
order is consented to by the attorney for the appellee as 
well as the appellant,) that the plaintiff duly excepted to 
the ruling of the court in excluding such proffered evi- 
dence and oath of the plaintiff. 

The question which arises on this state of facts is, did 
the court err in excluding the book of account, containing 
what is claimed to be original entries, made at the time of 
the transactions with Joseph Wright, the intestate, and the 
evidence of the plaintiff to prove the book. 

The law upon the subject of admitting original books of 
account as evidence is as follows: ‘ In all suits or actions 
at law, or inequity inthis State, the shop book and books 
of account of either party, in which the charges and en- 
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tries shall have been originally made, shall be admissible 
in evidence intavor of such party: Provided, however, That 
the credibility of such evidence shall be jadged of by the 
jury in ease of a trial at law, and by the court in case of a 
hearing in equity.” MeC, Dig., 516,815. This law was 
passed and approved in 1854, subsequent to the decision of 
this court in the case of Iliggs vs. Sheehee, 4 Fla., 382. 

In the year 1856, this court in the case of Hooker vs, 


‘ 


Johnson, 6 Fla., 730, in commenting upon the change in 
the law, gives a construetion of it as follows: “ In this 
state of uncertainty In our own State, as to whether the 
rigid and strict rule shall prevail, or the more relaxed one 
existing in other States, It was appropriate for the Legis- 
lature to assert the trne law and thereby terminate the dif- 
ficulties. This they have done by the law under consider- 
ation. They declare that the relaxed rule shall prevail 
that books sha'l be evidence, not absolutely, but with the 
qualitication that ‘the entries and charges in it shall have 
been originally made,’ by which we understand that there 
must be proof adduced to show, in the first instance, that 
they were so made. We think also that the law does not 
contine the privilege to merchants, but extends to either 
party in all suits and actions, whether merchants or not.” 

3ut the question involved in this case has been settled 
by this court in Robinson vs. Dibble, 17 Fla., 457. In 
that case this court says: “ While there is a diiference in 
the decisious of the courts of other States upon the point, 
whether this is a matter for the judge or the jury, this 


court has expressed the opinion that betore the books of 
the party can be admitted in evidence they are to be sub- 
mitted to the inspection of the court, and it they do not 
appear to have been honestly and fairly kept they are ex- 
cluded, and it they appear manifestly erased in a material 
part, they will not be admitte! unless the alteration is ex- 
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plained.” The book in this case was properly submitted 
to the judge, and by him, after an inspection, was excluded. 
It is here in the record. The account against Joseph Wright 
is scattered over seven pages, with no intervening charges 
against any one, all appearantly in one hand writing, writ- 
ten with a pencil, the first item being dated February 18, 
1874, and the last one March 1,1881. There are nine 
items in all. The first reads as follows: “ February 18, 
1874. Sold to Joseph Wright, one lot for 175 dollars. 
Received trom Joseph Wright, cash $50.00.” The last one 
reads: “ March 1, 1881. Paid Dr. Fordham for Louise and 
Julia $5.00, by order of Joe Wright.” 


The other items are for money loaned, for rent for his sis- 
ters board and washing and sewing. 

In Cogswell vs. Dolliver, 2 Mass., 217, Sedgwick, J., 
says: * The true ground of admitting the books of the 
party in evidence, as a foundation tor the suppletory evi- 
dence of the oath of the party, I have always understood 
to be, that the judgé or court before whom the case is tried 
should, on inspection, determine that the book was proper 
for that purpose, and that- such determination renders it 
competent evidence.” 1 Greenleat on Ev., $118, note 2. 

We cannot say that the court below erred in the exercise 
of its discretion in exeluding the book. The items have 
the appearance of being made at the same time, and the 
first one ot date of February, 1874, is as fresh and legible, 
although written in peneil, as that of the last date in 1881. 

[t is not necessary to. examine the other error assigned, 


as the view we have taken above is conclusive of the case, 
: , : 4 
The judgment must be affirmed. 
29 
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Tue Pensacona AND ATLANTIC RAILROAD ComMPpANy, <Ap- 
PELLANT, VS. WaYNE K. ATKINSON, APPELLEE. 


1. Declaration alleging that defendant employed plaintiff as civil engi- 
neer to take charge of construction of a road and authorized to 
employ and hire teams and transportation in the course of such 
employment at defendant's expense, and plaintiff employed and 
paid for teams, &c., in the performance of his duties, is not de- 
murrable. Such contract entitles him to be reimbursed for rea- 
sonable outlay for means of transportation. 

2. Letters written by the Chief Engineer of a railroad company, not 
being of the res geste, are not admissible in evidence in favor of 
the company. 

3. Testimony as to what expenses were necessary to be incurred by an 
engineer upon one section of a road in its construction, is not 
competent to show what outlay was proper upon another section, 
there being no evidence that the conditions were the same in 
both sections. 

4. The statute requires that a Judge shall give or refuse to give to the 
jury such instructions as may be proposed by counsel, «s pro- 
posed. An alteration of such instructions by the Judge, who then 
gives them to the jury as amended, is a refusal to give them as 
proposed and is error, if the instruction in either form is material, 
and the jury may be misled to the injury of the party excepting. 
If the instruction is not pertinent to the evidence there can be 
no error in refusing it. 


Appeal from the Cireuit Court for Jackson county. 


The facts of the case are stated in the opinion. 


J. F. MeClellan tor Appellant. 


1st. Error. The court should have sustained the demurrer 
of defendant to the first and second counts of plaintifi’s 
declaration. They are neither special or general indebita- 
tus counts. The first count states that defeadant employed 
plaintiff as an engineer on a part of defendant’s line of road 
and authorized him to hire teams, hacks, &c., for his trans- 
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pertation, and that he did hire them. These facts would 
have given the parties from whom the teams were hired 
here a right of action against defendant, but no right of ac- 
tion by plaintiff against defendant. 

2d Count. The second count alleges that defendant was 
indebted to plaintiff for the use and benefit of defendant at 
defendant’s request for hire of horses, buggies and for trans- 
portation of plaintiff while in the employment of defend- 
ant as civil engineer. Does this give him the right of ac- 
tion? I think not. 

2d Error. The court struck out a plea of defendant on 
the ground that it was not sworn to by defendant or their 
agent or attorney. The defendant is a corporation and 
the plea was sworn to by C. A. Davies, who styles himself 
principal engineer of detendant. | 

The 15th rule says pleas shall be sworn to by the defend- 
ant, his agent or attorney. 

[ submit that a principal engineer of a railroad corpora- 
tion is its agent. All its officers are agents. 

The third and fourth errors should be sustained. This 
suit is brought by plaintiff against defendant to recover 
$134.50 money the plaintiff paid as civil engineer of the 
line of road of defendant tor transportation by hacks, lbug- 
gies, horses and for himself and men for the months of No- 
vember and December, 1881, and for January, February, 
March and April, 1882. The plaintiff in his evidence tes- 
tifies that his transportation on his residency for that pe- 
riod was 3173.50, and that defendant paid of this bill $40, 
leaving 3134.50 due him. He gives his evidence that he 
was employed for defendant by A. W. Gloster, defendant’s 
chief engineer. That he was to have $100 per month and 
all the transportation he wanted. And again he says: “I 
paid that bill in full. It was contracted by me tor me and 
my assistants, and was necessary.” Again he says, when 
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being interrogated as to Captain Gloster’s letter to him, 
says “ yes, I received that letter, but A. W. Gloster after 
that told me that he was al] the time in favor of paying 
my bill, the bill in suit here.” The plaintiff’s counsel ob- 
jected to the reading of the letters of A. W. Gloster, the 
chief engineer of defendant, written June 6th and July 31st, 
1382, to the jury. They were addressed to plaintiff and 
were upon the subject matter of this suit. Therefore they 
were relevant. They were verbal tacts. They bore upon 
the main point as to whether the bill of plaintiff was rea- 
sonable. A case very much in poiut is that of Beaver vs. 
Taylor, 1 Wall., 637; 16 How., U. 8., 14. 

5th Error. The witness, Mathews, was a civil engineer 
on the 25 miles of the Pensacola and Atlantic Railroad 
wes: of that of plaintiff. 

The question asked Mathews was proper, as it is the an- 
swer would have had a tendency to prove whether plain- 
tiff’s bil was reasonable or not. 

6th Error assigned. The court should have granted a 
new trial upon the sworn errors above assigned and argued. 
The verdict is not supported by the evidence and is exces- 
sive. The verdict of the jury is rendered for 3133.50 prin- 
cipal, aud interest 33.41, equa! to 3136.91. , Now the bill of 
particulars filed in the case is for livery bill that plaintiff 
cantracted with J. H. Callaway & Co. for November, 1881, 
is $12.50; for November, 1881, with H. D. King & Co.,310; 
December, 1881, $42.50 ; January, 1882, $9.50; February, 
$38.75 ;. March, 243.75; April, $16.50; aggregate, 3173.50. 
Credited November 27th with payment of Callaway & Co’s. 
bill, $12.50, and January to H. D. King & Co., 327.50, ag- 
gregating $40, and leaving a balance of $133.75. Plaintiff 
says he paid this bill, detendant refusing to pay it. He 
says the bill was ‘or transportation for himself and persons 
under him as a civil engineer on road of defendant. 
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The defendant pleads a set off of $67.95, and I think 
plaintiff ’s evidence sustains it and more. Upon the sub- 
ject of the payments and receipts by plaintiff to defendant 
the evidence is somewhat conflicting. The plaintiff on his 

) evidence in chief says $40 had been paid on the bill. Then 
he says railroad paid me aid I paid livery bill. In No- 
vember I paid $12.50, December $27.50, bill was $50.50, left 
$22.50. On his cross examination he admits he receipted 
to defendant for $4 for November, $23.50 for December, 
$26 for January, 88 February, $4.50, aggregating $66.50 
paid instead of 340, and leaving a balance on bill of $107.50 
instead of $153.50, a difference of $26, He then attempts 
to explain that the $26 paid in December is not in his bill, 
and that the voucher for $8 he did not understand to be for 

} transportation but for stationery or something of that kind. 
The vouchers for $4 and for $4.50 are credited by him in 
the credit of 327.50 of his bill. 

This is not a satisfactory explanation. In his bill he sues 
for a balance for December of $42.50, and admits he was 
paid $27.50, says whole bill was $50.50 for December. It 
he sues for 342.5) and was paid besides 327.50, the two 
items make $70. He is notified January 10, 1882, by Glos- 
ter that in the future he “ must ‘get along without so ex- 
pensive a livery bill.” Yet he sues tor a balance of 39.50 

l for January, for February $38.75, March 343.75, April 

$16.50. All this transportation was not reasonable and 
necessary. He puts it upon the ground ot the bad condi- 
tion of his part of the road to which he was assigned and 
owing to his predecessor being sick. He went on the line 
of road in November, and his bill for transportation was 
only $50.50 for December he says. He should by January 
1st have brought up the work, and doubtless did, as his bill 
for January was only $17.50. In February he runs up to 
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$38.75, March to $43.75. . On Sth of April he is again told 
his bills are unreasonable and it is put at $16.50. 

The verdict is excessive and unsupported by the evidence 
and sliould be set aside. 


Liddon § Carter tor Appellee. 
Tue Cuter Justice delivered the opinion ot the court. 


Atkinsoiu sued appellant for money paid out at its re- 
quest and to its use and recovered a judgment trom which 
an appeal is taken. 


The first count alleges that in November, 1881, plaintitt 


was employed by defendant as a civil engineer, to take 
the charge and supervision of its road, the: being con- 
structed, and was authorized and instructed to employ and 
hire teams and vehicles tor his transportation while engaged 
in such employment at deie:dant’s expense, and detendant 
promised to pay the same each month, and that under such 
agreement plaintiil! hired teams and vehicles for his trans- 
portation in the performance of his duties as engineer to 
the amount of 3173.59, which plaintili paid, and detendant 
paid forty dollars thereof, leaving unpaid $134.60, which 
remains due him. . 

The second count alleges that defendant is indebted to 
plaintiff in the sum of $154.60 tor money used and ex- 
pended by him for the use and benefit of detendant and at 
detendant’s request, for the hire of teams and transporta- 
tion while engaged in the employment of defendant as a 
civil engineer supervising the construction of its railroad. 

Detendant demurred to these counts, that they do not 
show a cause of action in favor of plaintiff; that the first 
count states facts which give a cause of action to the par- 
ties letting teams, &c., but not to plaintiff. The court 
overruled the demurrer and this ruling is assigned as error. 




















JANUARY TERM, 1384. 455 





Pow ALR. Re Company v. Atkinson—Opinion of Court. 


We consider the contract as stated in the first count suf- 
ficient to enable plaintitt to recover for money paid by him 
for means of transportation in the course of his duties, 
even thoagh the owners of teams, &c., may have had a 
right of recovery against the company for the transporta- 
tion furnished to him, if he had not paid it. The contract 
was made with him to pay for his transportation and any 
reasonable amount he paid out therefor comes within the 
terms of the agreement, to be paid by the company. By 
the same rule the second count is good and the ruling of 
the court was correct. 

The defendant then pleaded the general issue to all the 
eounts and a further plea admitting that it did employ 
plaintitt as a local engineer as alleged, to discharge his du- 
ties under the-direection of the chief engineer, and that 
plaintitf was only authorized to contract for and use such 
transportation as the chief engineer deemed necessary and 
would allow, and avers that defendant has tully paid for all 
the transportation allowed plaintiff by the chie! engineer, 


amounting to $67.95. 


Plaintit? took issue upon the pleas and the cause was 


tried bya jury. The plaintiff proved the agreement stated, 
and that the amount paid by him tor such means of trans- 
portation was 3173.50, of which he had been paid $40. 
The president of the company sent him to Gloster, its chiet 
engineer, for employ ment as an engineer, who employed him 
at $100 per mouth, and all the transportation he wanted in 
the periormance of his duties. 

The deiendant oifered. in evidence three letters written to 
plaintiff by A. W. Gloster, chief engineer of defendant, in 
regard to the charges for transportation, and the agreement 
in relation to such charges. These letters were dated re- 
spectively January 10, June 6, and July 31, 1882, after the 
date of the last item of plaintiff’s account. The letter of 
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January 10, 1882, was read, in which Gloster writes plain- 
tiff, “ you must try and get along without so expensive a 
livery bill in the future.” 

The letter of June 6, is of similar import, and says to 
plaintiff “ you received pay on your vouchers for all that 
you could expect to get pay for.” This letter was read to 
the jury. The letter of July 31 was excluded under ob- 
jection. Such letter cannot be deemed legal evidence. The 
engineer was a competent witness and his letters in favor of 
the company, not being of the ves geste are mere declarations 
of a party in his own favor. The exception to this ruling 
was not well takeu. 

Defendant excepted to the refusal of the court to permit 
Mathews, an engineer, to testify as to the amount of his 
livery bill for transportation on another portion of the 
road under his charge. Mathews had testified that he 
knew nothing of the condition of plaintif’s part of the 
road. The testimony offered was properly excluded. 

Defendant’s counsel asked the court to charge, among 
other things, as follows: “If you believe, from the 
evidence, that Gloster had no authority to make the 
contract claimed, he made as the agent of defendant, and 
that the detendant repudiated such contract, then you will 
find for defendant.” The court gave the instruction after 
inserting the words “ because of such want of authority,” 
following the word “contract” last written, and defendant 
excepted to this qualification. 

The statute requires that the court shall declare in writ- 
ing to the jury his ruling upon instructions proposed by 
counsel, “ as presented and pronounce the same to the jury 
as given or refused.” The action of the court was equiva- 
lent to refusing the instruction as presented. This would 
have been error if the alteration had essentially changed 
the force of the instruction asked for, and if the instruction 
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had been pertinent. There was no testimony in the case 
tending to show that defendant had repudiated the con- 
tract made by Gloster, the chief engineer, with plaintiff. 
On the contrary, the company had paid plaintiff his salary 
and part of his expenses of transportation according to the 
contract,and had repudiated a part by refusing to pay it after 
the expense had been incurred. There was no repudiation 
of the contract by the defendant or by its engineer, and no 
attempt to do so. 

The last puint in the assignment of errors is the refusal 
to grant a new trial. It isclaimed that the damages were ex- 
cessive, because it was shown that the plaintiff had been 
paid some $26 more than was allowed by the jury. The 
evidence, however, shows that the items so paid are not in- 
eluded in the plaintifi’s claim against detendant, and this 
payment was not applicable to the claim sued tor, but was 
a payment by the company to Calhoun, a livery keeper. 
This is our understanding of the testimony as given to the 
jury. We fail to discover any error in the finding of the 
jury, vitiating the verdict. 

The judgment is affirmed. 





THEOPHILUS West, APPELLANT, vs. E. J. BLacKsSHEAR & 
Co., APPELLEES. 


1. A declaration setting out the facts that the plaintiffs on a certain day, 
at defendant’s request, let to hire and delivered to the defendant 
a certain horse, the defendant promising to use the same in a 
careful, moderate and reasonable manner while he so had him 
on hire, but alleging that he did not use the horse in a careful, 
moderate and reasonable manner, and that by reason of negli- 
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gence and carelessness on the part of the defendant, the horse 
ran away and became injured, damaved, sick and worthless, is a 
declaration upon a contract of bailment, and the liability of the 
detendant arises out of such contract. 

2. An action of this character, upon such contract of bailment, may be 
maintained against the bailee for any neglect or breach of duty, 
by which the bailors were damaged. 

3. The question of negligence being one of fact, is peculiarly for the 
jury. The evidence in this case was conflicting. and the jury 
having found by their verdict that the bailee was duly warned 
by the bailors of the fault or bad quality oi the horse, it was his 
duty in the use of the horse to exercise such care and prudence 
as would ordinarily be required to guard against mishap from 
such fault of which he had been warned. 

4, Common or ordinary diligence, in the sense of the law, is such as 
men of common prudence generally exercise about their own 
aitairs, 

5. Anexception to the charge of the court to the jury that it is not in 
writing, must be taken at the time the charge is delivered. The 
parties may waive the formality of a written charge, and they 
cannot urge upon a motion for a new trial, or on an appeal in 


this court, for the first time, such omission. 17 Fla., 783. 
Appeal trom the Circuit Court for Jackson county. 


Blackshear & Co. sued West for damages tor injuries to 
their horse, occasioned by the defendant’s negligence. The 
declaration contains two counts. The tirst count in sub- 
stance alleges that the defendant, on or about the first day 
of December, A. D. 1882, hired from the plaintiff a horse, 
and that while he had the same on hire, he treated it in 
such a careless and negligent manner that the horse became 
wounded, damaged, sick, lame, and deteriorated in value. 
The second count alleges that the defendant imprudently, 
carelessly and negligently left the horse unattended while 
harnessed to a vehicle, and carelessly and negligently left 
him insecurely fastened while harnessed toa vehicle, in 
consequence of which the horse ran away with the vehicle 
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attached to him, bruising, wounding and maiming himeelf, 
rendering himself sick and lame, and utterly worthless to 
the plaintift, &e. To this declaration the detendant de- 
murred. To the first count, the grounds of demurrer were: 
First. It does not allege the specific date of the injury. 
Second. There is no allegation of negligence. Third. 
The injrry is not described ; and fourth, not sufficient facts 
stated to givea right of action. To the second count the 
grounds ot demurrer were: First. There was not a sufi- 
cient statement of tacts to give a right of action. Second. 
It does not sufficiently set out the negligence of the defend- 
ant, nor fhe nature of the injuries the horse received. A 
general demurrer, upon the ground that the declaration 
does not state tacts sufficient to constitute a right of action. 

The demurrer was overruled by the court, and the de- 
fendant excepted. Issue was then joined, the cause came on 
to be tried at the May term of the court, A. D. 1888, and 
a verdict was rendered against the defendant. The attor- 
ney of the defendant moved for a new trial on the follow- 
ing grounds, to wit: 

1st. The verdict is without evidence to support it. 

2d. The verdict is against the preponderance of the evi- 
dence. 

3d. The verdict of the jury is against the law. 

4th. The court erred in retusing the charge to the jury 
asked to be given them by the defendant. 

5th. The court erred in charging the jury, that if they 
believed from the evidence that the defendant was notified 
by the plaintiffs or their agents of any bad qualities of the 
horse, then the defendant would be bound to exercise that 
diligence that was necessary to guard against injury from 
the bad qualities. 

6th. The defendant was only liable for gross negligence, 
or from acting mala fides in the use of the horse. 
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7th. The court erred in not charging the jury in writing, 
as the statute prescribed. 

8th. The court erred in not reducing his rulings upon 
the instructions asked by defendant’s counsel to writing, 
and pronouncing the same as given or refused to the jury. ’ 

The mot:on for new trial was overruled, and the defend- 
ant excepted, and the judgment was entered for the plain- 
tiffs. From this judgment the defendant brings his appeal, 
and assigns error as foliows : 

Ist. The court erred in overruling defendant’s demurrer 
to the first and second counts of plaintifis’ declaration. 

2d. The court erred in all that part of the charge that 
defendant’s counsel excepted to. 

3d. The court erred in refusing to give the charge asked 
by detendant’s counsel. ) 

4th. The court erred in not granting the defendant a new 
trial on the ground set forth in the motion. 

5th. The court erred in not reducing his rulings upon 
the instructions asked by defendant’s counsel to writing, 
and pronouncing the same as given or refused to the jury. 

6th. The court erred in not charging the jury in writing, 
as the statute prescribes. 





J. F. McClellan for Appellant. 
Liddon & Carter for Appellees. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the Court.’ 


The first error assigned cannot be maintained. The spe- 
cific date ot the injury, as charged in the complaint, is of 
no consequence. The statement of the time of committing 
the injuries is seldom material ; and in a case of this char- 
acter, it may be proved to have been committed on a day 
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anterior or subsequent to that stated in the declaration. 
The declaration alleges * that the plaintiffs, on or about 
the first day of December, A. D. 1882, at the defendant’s 
request, let to him, and delivered to defendant, a certain 
horse, &c.” That in pursuance of such letting, the defend- 
ant promised to use the same ina careful, moderate and 
reasonable manner, while he had the same on hire. That 
defendant did not use the horse in a careful, moderate and 
reasonable manner, &e. This is an action on a contract, 
and the liability of the defendant arises out o! a contract. 
There are two counts in the declaration, similar in effect. 
The second ¢ount more specifically describes the negligence 
of the defendant, in that he carelessly and negligently left 
the horse unattended and insecurely fastened while harnessed 
to a vehicle, in consequence of which carelessness and. neg- 
ligence the horse ran away with the vehicle, and was 
wounded and injured, and became lame, sick and worthless. 
The two counts are in assumpsit, upon a special contract ot 
bailment setting out the promise and undertaking of the de- 
fendant, the consideration upon which it was founded, the 
breach of that promise by the defendant, his neglect and 
carelessness and the loss sustained by the plaintiffs. The 
declaration is fully sustained in every respect by the pre- 
cedents and authorities. 

An action of this character may be maintained against 
a bailee, upon the contract for bailment, for any neglect or 
breach of duty. 1 Chitty Pleadings, 16th Ed.,114; Ken- 
naird vs. Jones, 9 Grattan, 183; Ferrier vs. Wood,9 Ark., 
85; Story on Bailment, $$ 2, 3 and notes; 2 Chitty Plead., 
16th Ed., 67,144; Bank ot Mobile vs. Huggins, 3 Ala., 
206. 

The court did not err in overruling the demurrer. An 
aflegation of carelessness and negligence appears in both 
counts o! the declagation. The injury was sufficiently de- 
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scribed, and facts were stated to give the plaintifis a right 
of action. 

The next error assigued is to that part of the charge of 
the court reading as follows: “ But the plaintifts say fur- 
ther that if the horse was not in this respect such as they 
are required to keep for the public, the defendant was 
warned as to his qualities, and did not act in a way to 
guard against injury from these. As to this, [ instruct 
you, if the defendant was warned of any bad quality of the 
horse, it was his duty in the use of him to exercise such 
additional care and prudence as would be required to guard 
against mishaps from such bad quality. I do not mean 
that this would have been required of him unless he 
took the risk of driving the horse himself. I think if he 
did take that risk, he was bound to use that sufficient care 
which was made necessary by the warning.” The evidence 
in this case, as appears from the record, is conflicting. 
Blackshear, one of the plaintifts, testitied that the horse 
was “gentle enough for ordinary purposes. He had no 
bad qualities whatever, except that he was a little nervous 
on being hitched, when you woul pull the buggy upon 
him, and he would not stand hitched while tastened to a 
buggy. I always told every one who hired him to take him 
loose from the buggy when they stopped at a place.” “ He 
was nervous when you hitched him up and left him stand- 
ing.” John Anderson testified: “I delivered horse, and 
told Dr. West, Mr. Blackshear and Russ said take horse 
loose from the buggy when he stopped. He sent me aiter 
a halter to tie the horse. I gave Dr. West halter to tie 
the horse. I told West to take the horse out of the buggy 
when he stopped.” W. W. Russ, one of the plaintiffs, tes- 
tified: “I told Dr. West to be careful when he stopped 
at place, as he would not stand hitched to a buggy. I told 
Dr. West horse would not stand hitched, he was spirited, 
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had never been scared or run away. Horse was a little 
skittish and nervous.” 

Hardy Holden testified: “I was at the stable when Dr. 
West came tor a horse. I told him I had only two or 
three horses left. Would let him have Henry Jordan, the 
best horse in the stable, but that he must be caretul to un- 
hitch him when he stopped at a place. He said all right. 
He sent after a halter.” 

The evidence shows the defendant received a rope to tie 
the horse with; that the rope was fastened about the neck 
of the horse, and then tied to a tree; that the horse reared 
up, ran backwards, kicked and ran away, receiving inju- 
ries, and that the horse when so tied was still hitched to 
the buggy. 

On behalf of the defendant, Theodore West, songof the 
defendant, testified that he was standing in front of the 
drug store when Andrews brought the horse and buggy to 
his father r, Defendant asked Andrews it the horse would 
stand tied, and Andrews said yes. The defendant then told 
him to bring a rope. That W. W. Russ was not present. 
Wm. McPherson testified that Andrews told the defendant 
in answer to a question, that the horse would stand tied ; 
that the defendant told Andrews to bring him a rope, and 
a rope was brought. Did not see Russ there. The defend- 
ant himself then swore that he told Hardy Holden that he 
wanted a good horse, best, and a gentle horse. He asked 
him “if the horse would stand hitched to the buggy; he 
said yes. I told him to send me a rope to tie him with. 
He sent it by Brown Holden, a little boy. I hitched the 
horse to a tree with the rope furnished me by tying it toa 
tree and around horse’s neck.” 

We cannot see, after an inspection of the evidence, that 
there was any error in the chargeas excepted to. Therule 
of law is well settled that the hirer must re-deliver the 
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thing hired in good condition. That he is liable for negli- 
gence if such negligence be productive of damage to the 
owner, and he can only be relieved on account of such dam- 
age by showing that he was chargeable with no such neg- 
ligence. The jury in effect have by their verdict found that 
the defendant was notified at the time of the hiring of the 
horse that he would not stand tied when hitched to a bug- 
gy, and that if he stopped he must be taken from the 
buggy to be tied. The injury to the horse was no extraor- 
dinary catastrophe, but resulted from the negligence of the 
deféndant in the manner of his hitching, as the jury have 
found from the evidence, and not acting prudently in hav- 
ing the horse hitched to the buggy, after the notice which 
he had received from the bailors. The defendant, as the 
jury lgve found, was warned of the bad quality of the 
horse, and, as the court in its charge says, it was his duty 
in the use of him to exercise such additional care and pru- 
dence as would be required to guard against mishaps from 
such bad quality. Common or ordinary diligence, in the 
sense of the law, is such as men of common prudence gen- 
erally exercise about thetr own affairs. Wharton’s Law of 
Negligence, $713; Story on Bailments, $11, and cases cited. 
In this casethe law required ordinary diligence on the part 
ot the bailee, and makes him responsible ior ordinary ne- 
glect. 

Another error assigned is in the court's failure to charge 
the jury as requested by the detendant’s counsel, that * to 
tie a horse that is hitched to a buggy to a tree with a good 
strong rope is not an act of negligence on the part of one 
who has hired the horse trom a livery stable keeper or keep- 
ers, to be driven by a physician in his practice, and when 
calling to see one of his patients.” 

In this case, where there is conflicting evidence, the ques- 
tion of negligence is one of fact, and must be determined by 
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the jury. “The witness is asked, not whether A was negli- 
gent at a particular juncture, but what were the facts of 
the case, and from these, negligence, if there be any, is in- 
ferred. Now, negligence may be disputed when the facts 
are undisputed, and the question in such a case, when the 
dispute is real and serious, is eminently one for the jury, 
under the direction of the court.” Wharton’s Law of Neg. 
ligence, $420, and cases cited. In Gaynor vs. Old Colony 
& N. B. Co., 100 Mass., 208, the court say, speaking of neg- 
ligence: “What is ordinary care in such cases, even though 
the facts are undisputed, is peculiarly a question of fact, to 
be determined by the jury under proper instruction. It is 
the judgment and experience of the jury, and not of the 
Judge, which is to be appealed to.” The facts were all be- 
fore the jury. The court had charged them fully upon the 
question of negligence, and it was for them to determine, 
under all the circumstances of the case, the very question 
which counsel asked the court to determine, to wit: “That 
there was no negligenee in thus tieing the horse hitched to 
a buggy to the tree.” We think there was, therefore, no 
error in the court’s refusing so to charge. 

The next error assigned is in not reducing the rulings 
upon the instruction cited by defendant’s counsel to writ- 
ing, and pronouncing the same as given or refused, to the 
jury. There is no evidence in the record that the court did 
not reduce his rulings to writing and pronounce the same 
to the jury. The bill of exceptions says: “The Judge 
charged the jury orally, which after adjournment he re- 
duced to writing, which is in the words following, to wit :” 
Embodied in that written charge appears the request of the 
defendant’s counsel that the court should charge in the lan- 
guage used in the last above assigned error. At the foot of 
this the Judge certifies under his hand and seal that he re- 
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fused the instruction so asked by the counsel, and that de- 
fendarit excepted. 

The ruling of the court appears to be in writing, signed 
and sealed, and is attached to and made a part o! the charge 
of the court, as embodied in the bill of exceptions. Jones 
vs. State, 18 Fla., 890. Aside trom this fact, no exception 
seems to have been taken to the oral charge of the Judge, 
afterwards reduced to writing, or to the refusal, orally, if 
made, to the request for such instruction by de:endant’s 
counse!. This error, if error there was, seems to have been 
cured by the acts of the defendant’s counsel. It he had ex- 
cepted to the action of the court, the omission could and 
probably would have been cured. The jury could have 
been recalled, and the instructions would have been reduced 
to writing and repeated to them. In the case of Southern 
Express Co. vs. Van Meter, 17 Fla.. 783, this court have 
fully determined this question. Itsays: “ We think the 
rule in a case of this character is that a party cannot, by 
his silence in the Circuit Court, waive the failure of the 
Judge to put his instructions in writing, or to sign and seal 
them, or to do other merely ‘ormal acts of this character, 
and after having his chance before the jury, urge upon a 
motion for a new trial, or here, for the first time, his omis- 
sion.” Had the defendant excepted, as it was his right so 
to do, at the proper time, there was an opportunity for the 
court to correct the supposed error at once; but he cannot 
now, after having failed to succeed, avail himself of an ob- 
jection which might have been easily removed. Coker & 
Scheffer vs. Hayes, 16 Fla., 370. 

The last error assigned is that the court erred in not 
charging the jury in writing, as the statute prescribes. As 
before said, the bill of exceptions contains the instructions 
to the jury in writing, although it says they were given to 
the jury orally, and subsequently reduced to writing. 
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There seems to have been no objection to this course by 
either party, and no exception thereto was taken. What 
we have said above is an answer to this alleged error, under 
the previous decisions of this court. The counsel for appel- 
lees claim in their argument that the law of 1877, directing 
that the charge of the court shall be wholly in writing, is 
directory merely, and not mandatory. This court have 
said the act was mandatory. Baker vs. State of Florida, 
17 Fla., 406. Yet the omission must be excepted to, or it 
will not avail the appellant. 17 Fla., 783. In this case 
the bill of exceptions contains the charge of the Judge,duly 
signed and sealed by him. 
The judgment of the court below must be affirmed. 





Tuomas E. BLANCHARD AND LAWRENCE M. Burrus, Ap- 
PELLANTS, Vs. RAINES’ EXEcuTRIX, APPELLEE. 


1. The act of March 11, 1879, Chapter 3131, and the act of February 
22, 1881, Chapter 3247, providing a summary proceeding by war- 
rant of distress for securing the rents due to and the advances 
made by the landlord or at his request, by which the property 
liable to seizure is levied upon without personal notice to the ten- 
ant, is not in conflict with the constitutional provisions which 
secure the right of trial by jury, and declare that no person shall 
be deprived of property without due process of law. The acts 
provide that the tenant may have the matters in dispute tried by 
a jury on replevying the property and tendering an issue. 

2. The forms of administering justice and the powers of the courts are 
subjects of legislative control. 


3. Where a proceeding is substantially a proceediifg in rem. a seizure of 
property in the possession of the owner for the enforcement of a 
lien upon it, is held to be suiticient notice to the owner, if no other 
notice is required by the statute. 
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. The statute giving a lien and remedy to the landlord for rent and ad- 

vances enters into and forms part of the agreement for leasing. 

5. The provision of the Constitution that ‘‘the right of trial by jury 
shall remain inviolate’’ does not confer a right to a jury trial 
where the right did not before exist, but secures the rightagainst 
abridgment in cases where it existed prior to the adoption of the 
Constitation.. There is no infringement so long as the right is 
not directly or indirectly denied. 

6. A note promising to pay a sum of money for rent of land to which is 
appended a stipulation that if this note and another for the same 
amount shall be promptly paid when due the payee shall make 
title to the land to the maker of the notes, otherwise the amonnt 
to be deemed as rent only is but a promise to pay rent, which 
may become purchase money upon full compliance by the lessee. 

7. The landiord’s lien for rent and for advances as provided by the acts 

of 1879 and 1881 may be enforced by a single distress warrant, 

covering both claims ; the claim for advances being a lien upon 
the crop only while the lien for rent may be satisfied out of the 
crop and other property kept on the premises. 


Appeal trom the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 


Liddon § Carter tor Appellants. 
J. F. McClellan for Appellee. 
Tue Cuier-Justice delivered the opinion of the court. 


Distress for rent, &c. This case arises under Chapter 
3131, Act of March 11, 1879, and Chapter 3247, Act of 
February 22,1881. Section 1 of ch. 3131, declares that 
all claims for rent shall be a lien on agricultural products 
raised on the land rented, and on all other property of the 
lessee kept on the premises. The second section provides 
that if any person to whom any rent may be due, his agent 
or attorney, shall*make affidavit before the Clerk of the 
Cirenit Court of the county in which the land rented lies, 
stating the amount or quality and value of the rent due for 
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such land, it shall be the duty of the Clerk to issue a dis- 
tress warrant, directed to the Sheriff, commanding him to 
levy on the property of the defendant, or that may be lia- 
ble for rent, and collect the rent claimed in the affidavit, 
or the value thereof. The officer receiving such warrant 
shall] immediately levy on sufficient of the property liable 
tothe rent claim to pay the rent due, and interest and costs. 
By section three “ the party distrained shall have the right 
to replevy the property so taken, by making oath that the 
rent, or any part therof, claimed, is not due, and giving 
bond with good and sufficient sureties, conditioned for the 
payment of the amount or value of the rent which upon 
the trial may be found to be due,” &. The fourth section 
provides that in case the property levied on shall, be re- 
plevied, it shall be the duty of the officer to return all the 
papers to the clerk, and a jury shall be sworn to try the issue, 
without other pleadings, and in case of a verdict for the 
plaintiff, judgmeit shall be rendered for the amount or 
value of the rental, with interest and costs, and execution 
shall issue thereon, as in other cases; and aright of appeal 
is given. Section five provides that if the property is not 
replevied within ten days it may be sold, and the proceeds 
applied to the payment of rent and costs, the property to 
be advertised ten days, in the manner provided by law in 
cases of sale on execution. By section eight, the proceed- 
n 
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s may be had as against the lessee, his executor or as- 
ns. 

By Chapter 3247 it is provided that landlords shall have 
a lien on the crop grown on land rented tor the rent of the 
current year, and for advances made in money or other 
things of value, whether made directly by them or at their 
instance and request by another person, or for which they 
have assumed the legal responsibility, at or before the time 
at which such advances were made, for the sustenance and 
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well-being of the tenant and his family, for preparing the 
ground for cultivation, or for cultivating, gathering, saving, 
handling or preparing the crop for market. Further, that 
the liens created by the above section may be enforced in 
the same manner and by the remedies provided by Chapter 
3131, above mentioned. 

The agent of Blanchard & Burrus made oath before the 
Clerk of the Circuit Court for Jackson county, that Susan 
Robinson, executrix, &c., of W.S. Raines, was indebted to 
them in the sum of twv hundred dollars for rent, for 1883, 
of certain described lands, payable in money, and actually 
due. Also that said executrix is also indebted to the firm 
of Liddon & Co., for advanees made by Lidden & Co., to 
said W. S. Raines in his life time, and to said Susan Rob- 
inson as his executrix since his death, of goods, &c., ad- 
vanced by Liddon & Co., at the instance of Blanchard & 
Burrus, for the sustenance of said Raines, and for cultiva- 
ting, gathering, saving, handling and preparing for market, 
the crop raised on the lands mentioned, during the current 
year, tothe amount of $142.55, which is due and unpaid. 

Annexed to the affidavit is a paper reading as follows: 

“$200. Jackson county, Fla., Dec. 26, 1882. On Oct. 1st, 
1883, I promise to pay Blanchard & Burrus or order two 
hundred dollars for rent for 1883, of 154.15 acres of land in 
said county, towit: Lots6 and 7 in section 20, township 5, 
range 7, north and west. If this note is promptly paid 
when due, and I also pay another note for same amount on 
October Ist, 1884, then they are to make me titles to said. 
land ; otherwise, on failure to pay promptly, all payments 
to go for rent only, and land still to remain property of 
said Blanchard & Burrus. Witness my hand and seal. 

“W.S. Ratnes. [L. s.] 


“Witness, C. C. Lippon.” 
On filing this affidavit the clerk issued a distress warrant 
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under the seal of the Circuit Court, directing the sheriff to 
levy upon and take possession of the property of the said 
Susan Robinson, as executrix, &., of Raines, that may 
he liable for rent and advances claimed, and collect, &e. 
The sheriff levied upon certain cotton and horses as liable 
for the rent. 

Susan Robinson filed her affidavit denying that she is the 
executrix, &c., and denying the indebtedness as claimed. 
She also gave a replevin bond, and the property was re- 
leased by the sheriff 

At the ensuing term of the Circuit Court the said Susan 
Robinsan made a motion to quash the writ of distress upon 
the following grounds: 

1. That the affidavit upon which it issued is insufficient. 
2. The amount claimed to be due, upon which the writ of 
distress issued, is not for rent or advances contemplated by 
the statute. 3. The writ is void because it is not made re- 
turnable to rule day, and because it does not require any 
one to be served with the writ. 

The court granted the motion and dismissed the case. 
From this judgment claimants appeal. 

1. The affidavit is sufficient under the terms of the act. 
It asserts that an amount of money is due for rent to the 
claimants as landlords, for the year then current, from the 
executrix, as such, and describes the land. This is suffi- 
cient as to the rent. The affidavit also states that there is 


due and unpaid an account for goods, &c., furnished to 


Raines and to the executrix for sustenance, and for makin 
~ b>] 


and gathering crops on the land, to the amount of $142.55, 
by Liddon & Co., at the instance of Blanchard & Burrus. 
These statements are made in the precise language of the 
statute. We see no objection to joining the two matters of 
rent and supplies, as the proceedings are controlled by the 
same rules, and are in behalf of and for the protection of 
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Blanchard & Burrus, as landlords, at whose instance, it is 
stated, the supplies were turnished by Liddon & Co. Blan- 
chard & Burrus are the parties claiming the liens, both for 
rent and supplies. The tenant, however, may require that 
the claim for the advances sha!] be satisfied out of the 
crops only; while the claim for rent is a lien upon the 
crops, and also on other properiy of the ‘enant, kept on 
the premises. 

2. The second ground is equally untenable. It is argued 
that the note appended to the affidavit and the contract 
embodied in it, show that the money named is purchase- 
money, and not rent. The note, however, expressly names 
the $200 as rent for 1883, and mentions another note of 
$200 due in 1884, and says that if both notes are promptly 
paid when due, then Blanchard & Burrus “ are to make 
me titles to said land,” but if not so paid promptly, then 
“all payments to go for rent only.” And so, by the terms 
and intent of the contract, all payments were to be ac- 
counted as rent unless the payments were promptly made. 
It does not change the character of the agreement to pay 
rent, that the tenant may at the end of the time claim a 
conveyance of the land, having made prompt payment of 
the notes as per contract. 

3. The third ground embraces two propositions, the first 
ot which is that the writ was not returnable to a rule day. 
To this it is only necessary to remark that a distress war- 
rant is not a process by which a suit is commenced, within 
the meaning or the practice acts. It isa special proceed- 
ing, devised by law for the enforcement of a specific stat- 
utory lien upon the crops and other property on the prem- 
ises, for rent. and supplies furnished by the landlord or upon 
his credit, for the benefit of the tenant. No“ rule day ” 
is contemplated by the statute, and it would be inconsistent 
with the summary character of the proceeding. 


. 
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The remaining proposition is that the proceeding is void 
because “ no notice is required to be served with the writ.” ° 
The statute does pot require personal notice or publication, 
and it is insisted that for this reason it is inoperative to au- 
thorize this summary process, because it condemns without 
atrial by jury, and deprives the owner of his property 
without due process of law; all which is said to be in con- 
flict with the third and eighth sections of the Bill of Rights 
of the Constitution of the State, and the 14th Amendment 
of the Constitution of the United States. 

[It is said that this court, in the case of Flint River 
Steamboat Company vs. Roberts, 2 Fla., 102, has decided 
the very question against the validity of the act. That 
case arose out of proceeding- under an act of the Leg- 
islature approved January 4, 1847, found in Thomp. Dig., 
414, which provided that persons furnishing labor or ma- 
terials to any water era‘t navigating the Apalachicola 
river, might make an affidavit of the amount due for labor 
or materials hetore the Circuit Judge, whereupon the Judge 
shall order the Clerk of the Court to enter up judgment 
for the amount so sworn to, and the clerk was required 
forthwith to issue an execution against the owner of the 
boat, and the sheriff was required to seize the boat and ad- 
vertise it for sale. No notice to the owner was _ re- 
quired to be given before judgment or seizure, and no notice 
at any time other than the seizure by the sheriff and ad- 
vertising for sale. There was a provision that the owner 
might deny and contest the claim, and obtain release of the 
property by giving bond, after which the execution shall 
be returned into court with the other papers, and the issue 
tried by a jury. The court held in that case that the judg- 
ment was unwarranted, and the statute authorizing it void, 
because it did not provide for summons, notice or appear- 
ance, ora jury trial, before judgment. In Georgia a like 
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statute was upheld, on the ground that a right of trial by 
jury was given to the owner, if he chose to avail himself 
of it; and though the remedy provided might be incon- 
venient, yet all the rights of parties were protected by 
means provided by the statute. Flint River Steamboat Co. 
vs. Foster, 5 Ga., 194, Lumpkin, J. 

The proceeding by warrant of distress for rent of land is 
of very ancient origin, and notice before seizure was unnec- 
essary. Addison on Torts, Dudley & Baylies’ Ed.,662. In 
Tancred vs. Leyland, 16 Ad. & E., nN. s.,669, 680, it was ar- 
gued that the common law casts a duty on the landlord dis- 
training to inform the tenant what is the arrear of rent for 
which he distrains. Parke, B., forthe court says: “ We 
think that the common law casts no such obligation on the 
distrainor. It has been expressly laid down that if the lord 
diétrain for rents or services he has no occasion to give no- 
tice to the tenant for what thing he distrains ; for the ten- 
ant, by intendment, knows what things are in arrear for his 
lands, (1 Rol. Abr., 674); and the authority for this is Year 
B. Parch., 453, E. 3, when Lord Chief-Justice Fyncheden, 
in answer to the argument that the lord, on the taking of a 
distress, ought to give notice to the tenant of the cause of 
the taking, says it is not so, for the tenant is always held 
by common intendment, to know what things are in arrear 
from his land, as rent and service, &¢. This was adopted 
by Lord Ch. B. Gilbert.” 

The landlord could distrain in his own name, or employ 
a bailitt or servant to distrain for him. And the elfect of 
it is to compel the tenant either to replevy the distress and 
contest the taking, in an action against the distrainor, or to 
compound or pay the debt or duty. Tomlin’s Law Dict., 
tit. Distress. 

Our statute adopts the common law right ot distress for 
rent, but requires the landlord to make oath to the amount 
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due. It has further provided that the landlord shall have 
a like lien upon crops for the price or value of supplies 
and advances made by him, or under his order, to the 
tenant, to enable him to make and harvest his crops. The 
contract of leasing is made under these conditions imposed 
by. the statute, and of course the statute enters into and 
forms part of the contract, regulating and limiting the 
rights and duties of each party. This statute, as before re- 
marked, makes the rent and advances a specific lien upon 
the property mentioned, and thereby the landlord has a 
right of property in the crops, &c., which he is by the act 
authorized to foreclose by seizure and sale in the manner 
prescribed. 

As to the question of notice, it is true that a statute 
which should authorize a debt or damages to be adjudged 
against a person upon purely ex parte proceedings, without 
a pretense of notice, or any provision for defending, would 
be a violation of the Constitution, and void ; yet where the 
Legislature has prescribed a kind of notice by which it is 
reasonably probable that the party proceeded against will 
be apprised of what is going on against him, and an oppor- 
tunity is afforded him to defend, the courts should not pro- 
nounce the proceeding illegal. Matter of Empire City 
Bank, 18 N. Y., 200, 215. | 

In many of the States, under their statutes, the practice 
of toreclosing mortgages of real or personal property by ad- 
vertising the property for sale, and without other notice 
than notice of sale, has prevailed, and titles under such 
sales have been sustained, the statute authorizing it being 
part ot the contract of mortgage or pledge. 18 N. Y., 215; 
Flint R. St. Co. vs. Foster, 5 Geo., 194, 204. In Pennoyer 
vs. Neff, 95 U.S., 714, 727, Field, J., delivering the opinion 
of the court, says: “ The law assumes that property is al- 


ways in the possessicn of its owner, in person or by agent, 
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and it proceeds upon the theory that its seizure will inform 
him not only that it is taken into the custody of the court, 
but that he must look to any proceedings authorized by 
law upon such seizure for its condemnation and sale. Such 
service may also be sufficient in cases where the object of 
the action is to reach and dispose of property in the State, 
or of some interest therein, by enforcing a contract ora lien 
respecting the same, or to partition it among dierent own- 
ers, or, when the public is a party, to condemn and appro- 
priate it tora public purpose. In other words, such ser- 
vice may answer in all actions which are substantia‘ly pro- 
ceedings in rem.” 

In the present case the Legislature has not provided that 
any service be made of a distress warrant except the seizure 
of the property against which the lien is declared to exist, 
and no personal judgment results. Virtually, the landlord 
takes the possession of the property in which he has an in- 
terest from the possession of the tenant.in pursuance o! the 
contract of leasing, which contract embraces a cousent that 
the possession may be so taken in defanit of payment. The 
Legislature has thus enacted that the service of the war- 
rant by seizure of the property is a sufficient notice to the 
tenant that the lien is to be enforeed aceording to the con- 
tract. The warrant is process of law with reference to this 
contract. 

But it is objected that the property is about to be con- 
demned withouta trial by a jury, and that the Constitution 
declares that “ the right of trial by jury shall be secured to 
all and remain inviolate forever.” That the right of trial 
by jury “shall remain inviolate.” means that the right 
shall, in all cases in which it was enjoyed when the Consti- 
tution was adopted, remain unabridged by any act of legis- 
lation. Flint R. 8S. Co. vs. Roberts, 2 Fla., 102,114. The 
clause does not confer upon every party in all classes of 
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cases a right of trial by jury. It does not extend the right 
to cases ordinarily cognizable in courts of equity, or for the 
enforcement of liens, or cases of distress for rent, where the 
right of trial by jury did not betore exist. 

An act of Assembly of Maryland incorporating the Bank 
of Columbia provided that when any person gave a note ne- 
gotiable at the bank, and neglected to pay it for ten days 
after demand in writing, the president might write to the 
Clerk of the General Court, sending to him the note, with 
evidence of the demand, and order the clerk to issue a fiert 
facias or attachment by way of execution, on which the 
debt and costs might be levied by selling the property of 
the defendant, the amount due to be sworn to by the presi- 
dent of the bank before execution issued. In case the de- 
fendant disputed the whole or any part of the debt, on the 
return of the execution the court should order an issue to 
be tried, and make such order that justice might be speed- 
ily done. The case of the Bank of Columbia vs. Okeley, 
4 Wheaton, 235, arose under this act, and in the opinion of 
the court, it is said: “ Was this act void as the law of 
Maryland? If it was, it must have become so under the re- 
strictions of the Constitution of the State or of the United 
States. What was the object of those restrictions? It 
could not have been to protect the citizen from his own 
acts, for it would then have operated as a restraint upon his 
rights. It must have been against the acts of others. But 
to constitute particular tribunals for the adjustment of con- 
troversies among them, to submit themselves to the exer- 
cise of summary remedies, or to temporary privation of 


rights of the deepest interest, are among the common inci- 
dents of life. Such are submissions to arbitration ; such are 
stipulation bonds, forthcoming bonds, and contracts of ser- 
vice. And it was with a view to the voluntary acquies- 
cence of the individual, nay, the solicited submission to the 
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law of the contract, that this remedy was given. By mak- 
ing the note negotiable at the Bank of Columbia, the debtor 
chose his own jurisdiction; in consideration of! the credit 
given him he voluntarily relinquished his claims to the or- 
dinary administration ot justice, and placed himself only in 
the situation of an hypothecator of goods, with power to sell 
on default, or a stipulator in the admiralty, whose volun- 
tary submission to the jurisdiction of the court subjecis him 
to personal coercion. * * * * And if the defendant 
does not avail himself of the right given him, of having an 
issue made up, and the trial by jury, which is tendered him 
by the act, it is presumable that he cannot dispute the jus- 
tice of the claim. That this view o: the subject is giving 
full ettect to the seventh amendment of the Constitution, is 
not only deducible from the genera] intent, but from the 
express wording of the article reterred to. + 8 9 
With this explanation there is nothing left to this individ- 
ual to complain of. What he has lost he has voluntarily 
relinquished, and the trial by jury is open to him, either to 
arrest the progress of the law in the first instance, or to ob- 
tain redress for oppression, if the power of the bank has 
been abused.” The execution was sustained. 

The provisions ot the charter o: the Bank of Columbia 
and the circumstances of that case were so like the law and 
tacts ot the present, it would seem that the foregoing opin- 
ion is decisive of the present question. The act relating to 
the remedy by distress for rent andsupplies gives the tenant 
the right of trial by jury it he chooses to avail himselt of it 
by complying with the prescribed method. 

* We cannot think the trial by jury substantially deieated 
by these conditions, though the defendant may, and at times 
probably will, be subjected to some inconvenience in com- 
plying. These terms may be onerous, but this is purely a 
question of expediency, and one which must trom its very 
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nature address itself exclusively to the law maker. And 
it is difficult to prescribe limits to the power of the Legis- 
lature in this respect.’ There is no invasion or infringe- 
ment of the Constitution, so long as trial by jury is not 
directly or indirectly abolished.” 5 Ga., 194; Vanzant 
vs. Waddell, 2 Yerger, 260; Donald vs. Schell, 68. & R., 
240. 

The torms of administering justice, and the duties and 
powers of courts as incident to the exercise of a branch of 
sovereign power, must ever be subject to the legislative will. 
4 Wheaton, 235, 443, betore cited. 

We must hold, theretore, that the provisions of the acts 
relating to distraining tor rent and advances are not in con- 
flict with the Constitution, and that the proceedings of the 
appellants in this case appear to be conforniable to law. 

The judgment dismissing the warrant and proceedings is 
reversed, and the cause remanded with directions to pro- 
ceed therein according to the statute controlling the sub- 
ject. 





Gero. B. MILuis ET UX., APPELLANTS, Vs. LAWRENCE JOINER, 
APPELLEE. 


1. It is error to reezive in evidence the statement of a’ party made 
in his own behalf to a third person, without in any way connect- 
ing the other party therewith, as it furnishes no legal proof of 
the facts claimed to exist, by reason of such evidence, Especially 
is it error when such evidence has a tendency to mislead the 
minds of the jury in coming to a correct conclusion. 


2. It is a well established principle that hearsay evidence ‘is held in- 
competent to establish any specific fact, which in its nature is 
susceptible of being proved by witnesses who can speak from 
their own knowledge.”’ 


aS 
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8. It is a presumption of law, that the father is not bound to pay a 
child, though of tull age, for services while living with him at 
home, and as one of the family, but this presumption may. be 
overcome by proot of a special contract, or an express or im- 
plied promise or understanding ; and such implied promise or 
understanding may be inferred from the facts and circumstances 
shown inthe evidence. 

4. The plaintiff. a female of full age, agreed to work for her father, as 
she testifies, during his life, or until she was discharged ; that 
the father agreed to convey her a certain piece of land as com- 
pensation for her services. The agreement was not in writing ; 
she so worked for her father for twelve years ; he then discharged 
her, and conveyed the land to a third person. She brings an ac- 
tion at law for her services. The court instructed the jury in sub- 
stance that the plaintiif could only recover the land, or the value 
of it, and if there was no evidence of the value of tke land, the 
verdict should be for the defendant: Held, to be error. The 
agreement not being in writing, and being for the conveyance of 
land, she could not maintain an action for specific performance, 
but could upon a quantum meruit. 


Appeal from the Circuit Court for Gadsden county. 
The tacts of the case are stated in the opinion. 
John W. Malone for Appellants. 


The first error assigned involves a consideration of the 
testimony of Wm. H. Scott, who testitied in substance as tol- 
lows: I know the plaintiffs and defendant in this suit; [ 
have been engaged in merchandizing fora number of years. 
The detendant has on several occasions purchased of me 
dry goods and paid tor them. On several occasions the de- 
fendant has requested me to se'ect a dress for him, saying, 
“that he wanted it tor his daughter, Mrs. Mills, and I did 
so. I think the defendant would purchase of me as much 
as $35 or $50 worth of goods a year, but this is guess work 
on my part.” The testimony was inadmissible because it 
was irrelevant to the issue joined, and because it was re- 
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ceiving an ex-parte statement made by the defendant to the 
witness as evidence for the defendant. 1 Greenleat’s Ev., 
13th Ed., 50 and 171. 

Yet it was of a nature well adapted to make an impres- 
sion on the rninds of the jury beneficial to the defendant and 
prejudicial to the plaintiff's case. The admission of testi- 
mony of such a nature affor!s good ground for setting 
aside a verdict. 10 John. Rep. 128; 13 Ibid, 350; 15 
Ibid, 239; 16 Ibid, 89; 3 Cowen, 612; 8 Barb., 630; 17 
Texas, 558; 16 Fla. 76; 4 Adolp. & Ellis, 53; 7 Ibid, 313; 
6 Nev. & Man., 132; 1 Stroble, 135; 10 B. Mon., 316; 
10 New Hamp., 269; 3 Little, 77. 

The second error assigned involves a consideration of all 
the evidence in the case as well as-a portion of the Judge’s 
charge. 

We submit that the manifest weight of the evidence is 
so much against the verdict as to bring this case within 
the rule laid down by this court in the case of Wilson vs. 
Dibble, 14 Fla., 47. 

The charge of the court, or such parts thereof as was 
excepted to, will now be examined and discussed in their 
order. 

The first exception was to so much of the charge as read 
as follows: * But when a daughter remains with her father 
and renders services to him without a special contract or 
express promise that she is to be paid’ for them, then the 
law presumes that such services were rendered from motives 
of filial affection, and gives the daughter under such cir- 
stances no right to recover for suchservices.” 

This instruction was evidently too limited, and not ap- 
applicable to the case at bar. It confined the jury in 
their inqury to a special contract or express promise and 
precluded them from inquiring into and considering such 


circumstances connected with their dealings together as 
31 
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would fairly warrant the inference that it was the under- 
standing and expectation of the parties on both sides, that 
the services were to be paid for. The jury were virtually 
told in the above instruction that a special contract or ex- 
press promise must be proven, otherwise the plaintiffs could 
under.no© circumstances recover; that a contract could not 
be presumed trom the circumstances o! the plaintifts’ and 
defendant’s dealings together; and that in the absence of a 
special contract or express promise, they must presume that 
the services were rendered trom motives of filial a‘fection. 
This instruction does not accord with the established rule 
applicable to the dealings between parent and child. 33 New 
Hamp., 581; 37 Ibid, 133 ; 6 Indiana, 60: 16 Illinois, 296 ; 
§ Wisconsin, 472. 

The circumstances connected with the dealings together 
between the plainti.is and defendant, we think, fairly war- 
rant the inference that it was the understanding and expec- 
tation o! the parties on both sides, that Mrs. Mills was to 
be paid for her services by the de‘endant. 

The second exception was to so much of the charge as 
read as follows: “It you believe trom the evidence that 
even if the daughter had served her tather all his lite, she 
would in tiat event have had a right to recover only the 
value of the land, or the land itself, then the plaintiffs can- 
not recover in this action more than the value of the land. 
What the value of tlie land is may be a question for you 
to determine from the evidence if you find that there is 
any evidence on that.subject. If vou find that there is no 
evidence as to the value of the land your verdict should be 
for the detendant.” 

The plaintifts could not enforce a specific performance of 
their contract with the defendant and compel a conveyance 
of the land because the contract was verbal only and in 
contravention of the statute of frauds, nor could they sue 
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upon the special contract and recover the value of the land, 
for the same reason. 19 Fla., 366. 

The cases in which a person can recover the value of the 
land for a refusal to convey the same in persuance of an 
agreement to do so, are those where there is a valid and 
legal agreement to convey, and the defendant in the breach 
of said agreement is guilty of some fraud. 

The case at bar is not one of these cases. The express 
contract proven by the plaintiffs was verbal and in contra- 
vention of the statute of frauds; henee they must recover 
on the common counts the value of the services rendered, 
21 Eng. Com. Law Rep., 479; 5 Wendell, 204; 19 Fla., 
365; Inre Dickensun Estate, 8. C. Mich., January, 1883; 
14 N. W. R., 691. 

The above instructions we insist were erroneous and 
amounted to such a misdirection as was calculated to mis- 
lead the jury. Under such circumstances the court will 
grant a new trial although there may be sufficient evidence 
to sustain the verdict. 3 Wendel!, 418; 5 Mass., 365 and 
43%; 5 Barn. & Cress., 501. . 


E. C, Love and P. B. Stockton for Appellees. 


The first exception taken by the plaintifis was as to the 
admissibility of the testimony of W. H. Scott, a witness 
tor the detendant. The detendant insists that the testi- 
mony of said Scott was relevant and legal, rebutting as 
it does the idea that any express contract existed between 
the defendant and Mrs. Mills, and corroborating the testi- 
mony of the defendant who swore that no contract for hire 
or compensation for services of his said daughter ever ex- 
isted between them, and indicating that so far from de- 
fendant treating his daughter as a hired servant or em- 
ployee, he regarded her as his daughter and was maintain- 
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ing her as such. It the testimony was immaterial und not 
calculated to mislead the minds of the jury in arriving at 
a correct conclusion, the court will not reverse the judg- 
ment for the reason that it was admitted. See Nickels & 
Gautier vs. Mooring, 16 Fla., 76; Simpson & Co. vs. Dan- 
iels, 16 Fla., 677. 

The second error complained of by plaintiffs is the re- 
fusal of the Circuit Court to grant a new trial of the case. 
The first ground mentioned in the motion for a new trial 
is: 

I. That the verdict is manifestly against the weight of 
evidence, and 

II. That the verdict is not supported by the evidence. 

We insist that both these grounds were properly over- 
ruled, for the reason that the testimony ot Lawrence 
Joiner, the detendant, fully sustains and authorizes the ver- 
dict. 

In ‘all cases of conflict of testimony the jury is the 
sole judge of the credibility ot witnesses and have the 
right to reject what they do not believe. A verdict will 
not be set aside as against the weight of evidence when 
such evidence seems to preponderate against their finding. 
MeMurray & Brittain vs. Bassnet, 17 Fla., 609; Nickels & 
Gautier vs. Mooring, 16 Fla., 76; John D. C. vs. The State 
ex rel., 16 Fia., 554; Wilson & Wilson vs. Dibble, 14 Fla., 
47; Sherman vs. The State, 17 Fla., 888. 

A verdict is not against evidence where there is legal evi- 
dence tosupport it, though there be a conflict on a material 
point. Huling vs. Fla. Savings Bank, 19 Fla., 695. 

The third ground mentioned in the motion for a new 
trial is the charge ot the court to the jury in reterence to 
the services of an adult child living with a parent without 
aspecial contract or express promise to compensate the child 
for services performed. We insist that this ground was 
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properly overruled and that the charge of the court was 
correct, embodying the law in such cases. See Andrews 
vs. Foster, 17 Vermont, 556; Fitch vs. Peckham, 16 Ver- 
mont, 150. 

Where a daughter continues to reside in her father’s fam- 
ily after her age gf majority the same as before, the law 
implies no obligation on the part of the father to pay for 
the services. Andrews vs. Foster, 17 Vermont, 556, Also 
see Fitch vs. Peckham, 16 Vermont, 159. 

The doctrine contained in above cases is still further 
illustrated in the case of Daubenspect Ex’r vs. Powers, 32 
Ind., p. 42. 

if it is shown that the services were rendered voluntarily 
no payment for them can be recovered, however great the 
benefit conferred, nor will the hope of a bequest or gift 
from the party served change this result, or should the par- 
ties be tather or son or near relatives the presumption of a 
contract to pay tor the services on the one hand and for 
board on the other will not ordinarily arise. See Bishop 
on Contracts, p. 77, and cases cited. 

The 4th ground of motion for a new trial is an exception 
to the charge o! the court in relation to the measure of dam- 
ages. We insist that this ground was properly overruled 
and that the charge of the court is substantially correct. 
Mrs. Mills, the plaintitt, does not testify as to any specific 
amount her father was to pay tor her services, but that her 
father was to fully compensate her for her services by giv- 
ing her acertain designated piece of land. That was to be 
the measure ot compensation, the stipulated reward for all 
her services, whether it was little or much, and she must 
fix the value of her services by proving the value of the 
land. There can be no other just measure by which her 
services can be computed, for it is evident from her testi- 


mony that she did not render her alleged services for any 
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stipulated sum of money, for according to her own testi- 
mony her father’s pecuniary circumstances were not such 
as to justify him in paying or her in the expectation of re- 
ceiving a pecuniary compensation for any servites she 
might perform. To compute the value of her services at 
the rate of $5 per month for a period of 13 years might do 
great injustice to the defendant and give to the plaintiffs a 
remuneration for services far in excess of that fixed by the 
contract or agreement. The value of the land should have 
been proven at the trial as a guide to the jury in fixing the 
value of her services and in arriving at the amount of dam- 
ages she sustained by reason of the failure of the defendant 
to comply with his allege! promise in case the jury found 
for the plaintifts. 

There is no evidence in this case that the defendant acted 
or intended to act in bad faith, but the tact that the plain- 
titts had the use of defendant’s land and premises tree of 
rent and neglected and refused to furnish the defendant in 
his old age with the necessaries of lite, forced him, the de- 
fendant, to sell the land and there'y place himself in a con- 
dition not to be able to allow his will to stand as he made 
it in 1878. Sedgwick on Meas. Dams., pp. 216, 224, 225 
and 239 ; Hopkins vs. Lee, 6 Wheat., 109, 118; Jewet vs. 
The Lawrenceburg R. R. Co., 10 Ind., 539; Devin vs. Hi- 
mer, 29 Lowa, 297. 

It is evident in this case that the jury did not believe 
‘from the testimony that there was any special contract or 
special promise to pay for plantiff’s services. In the matter 
of an erroneous charge where the verdict accords with the 
law and facts, see Mays’ Ex’rs & Ex’x vs. Seymour, 17 Fla., 
p. 725. 

As to the 5th ground in motion for new trial, “ That 
said verdict is contrary to the law of the case,” we insist 

\ 











JANUARY TERM, 1884. 487 








that said ground was, in view of the authorities heretofore 
cited, properly overruled. 

The defendant insists that in this case, the plaintiff be- 
ing the daughter of the defendant, where no contract or 
obligation to pay tor services is presumed, the plaintiff 
should set out in his declaration a special contract or express 
promise, and where he neglects to declare on a special con- 
tract he cannot recover on a common count, there being 
nothing presumed in her favor, and if the special contract 
is void under the statute of frauds then the plaintifts can- 
not recover at all. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


The plaintiffs, Henrietta Mills and George B. Mills, her 
husband, brought their action in Gadsden County Circuit 
Court against Lawrence. Joiner, who was the father of 
Henrietta Mills, claiming’ to recover the sum of fifteen hun- 
dred dollars for the price and value of work done by said 
Henrietta for the detendant, at his request. The defendant 
denied the indebtedness, and issue was duly joined. The 
issue thus joined was tried at a term of the Circuit Court 
held in Gadsden county in November, A. D. 1883, and the 
jury found for the defendant, whereupon a judgment was 
entered against the plaintiffs. The plaintiffs moved for a 
new trial for the reasons as follows: 

1. The verdict is against the weight of evidence. 

2. The verdict is not supported by the evidence. 

3. The court instrueted the jury as tollows: “ But when 
a daughter remains with her father and renders services to 
him without a special contract or express promise that she 
is to be paid for them, the law presumes that such services 
were rendered from motives ot filial affection, and gives the 
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daughter, under such circumstances, no right to recover for 
such services.” Which charge was excepted to by plain- 
tifts’ attorney. 

4. The court further instructed. the jury: “It you be- 
lieve from the evidence, that even if the daughter had 
served her father all his life she would in that event have 
had a right to recover only the value of the land, or the 
land itself, then the plaintiffs cannot recover in this action 
more than the value of the land. What the value of the 
land is may be a question for you to determine from the 
evidence, it you find that there is any evidence on that sub- 
ject. If you find that there is no evidence as to the value 
of the land, your verdict should be for the defendant,” 
which charge was excepted to by plaintiffs’ attorney. 

5. That the verdict is contrary to the law of the case. 

The motion for new trial was denied, and the plaintiffs 
bring their appeal. 

The errors here assigned are : 

First. The admission of the evidence of Wim. HL. Scott 
in behalf of the detendant. 

Second. The overruling of the plaintiffs’ motion for a 
new trial, and the refusal to grant the same. 

The evidence on the part of plaintiffs showed that Hen- 
rietta Miils was the daughter of the defendant, Joiner. 
That in January, 1870, she, then being over twenty-one 
years of age and unmarried, told her father and mother 
that she intended leaving them and seeking employment 
elsewhere. That her mother was then in bad health and 
her father very poor, and burdened with debt. That both 
her father and mother requested her to remain at home, 
and her father promised to pay her for her services 
if she would remain and take care of and wait on him and 
her mother. That in consideration of such promise of 
payment, she did remain and attend to the household mat- 
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ters. She so remained for twe've years. No price was 
mentioned to be paid for her services. The mother died 
in 1873. That soon thereafter her father told her if she 
would continue to serve him as before during his lifetime, 
or until he should sooner discharge her, |e would give her 
in payment for her services a piece of land containing 
about one hundred acres, pointing out to -her the bounda- 
ries of such land. There was no written agreement, but 
only a verbal one. During the period of her services she 
did the cooking and washing for the family; all of the 
house work, attended to the dairy and poultry, milked and 
took care of the cows, wove cloth and made the clothing 
for the family; she made most enough from the dairy and 
poultry to support the family, and the money realized from 
the crops was used by the defendant in paying of) his debts. 
In 1878 she told detendant she wished to marry Mr. Mills. 
He did not object, but said she must continue to reside 
with and serve him just as she had previously done, other- 
wise she would forieit the contract. She married Mills in 
October, 1878, but continued to reside with and serve her 
father just as she had previously done. They all lived very 
happily together until January, 1883, when defendant dis- 
missed her, and told her he had conveyed the land to her 
brother and his son to prevent her from getting anything 
for her services. She is now poor, an invalid, with no 
home and no place to shelter her if compelled to leave her 
present place of residence, which is on the land. Her ser- 


vices were worth at least five dollars per month. 

The brother of Mrs. Mills testified that it was under- 
stood in defendant’s family that he was to give the one 
hundred acres to Mrs. Mills, in payment for her services. 
That in 1879 defendant told him so himself. That Mrs. 
Mills, since 1870, had done the cooking, washing, all the 
house work, atterided to the dairy and poultry, milked the 
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cows, wove cloth and made the clothes for the family. The 
defendant testified that he never made any contract or 
agreement with Mrs. Mills to compensate her for services. 
That he never agreed to give her in payment for her servi- 
ces the piece of land designated ; says he told her he had 
made his will in 1878, and in that he gave her the land. 
He never regarded her asa hired servant, and always treated 
her as a daughter. That he was compelled to sell the land 
to get a support for himself. That he sold it to his son, 
Thomas Joiner. After he sold the land he destroyed the 
will. He could not get along with Mills. He told him to 
leave the place last January, but did not order his daugh- 
teraway. Has not permitted his daughter to serve him 
since he told Mills he must leave. 

The defendant then offered Wm. H. Scott as a witness, 
who testified as tollows: “I know the plaintiffs and de- 
fendant in this suit. I have been engaged in merchandis- 
ing fora number of years. The defendant has on several 
occasions purchased of me dry goods, and paid for them. 
On several occasions the defendant has requested me to se- 
lect a dress for him, saying that he wanted it for his 
daughter, Mrs. Mills, and I did so. I think the defendant 
would purchase of me as much as thirty-five or fifty dol- 
lars worth of goods a year, but this is guess work on my 
part.” 

The evidence of Scott was objected to by attorney for 
plaintifis ; the objection was overruled by the court, and 
this is ‘the ground of the first assigned error. 

The counsel for the appellee in this case, (defendant be- 


low,) in his argument says that the testimony “ was rele-. 


vant and legal, rebutting as it does the idea that any ex- 
press contract existed between the defendant and Mrs, 
Mills, and corroborating the testimony of the defend- 
ant, who swore that no contract for hire or compensation 
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for services of his said daughter ever existed between 
them, and indicating that so far from defendant’s treating 
his said daughter asa hired servant or employee, he re- 
garded her as his daughter, and was maintaining her as 
such.” The defendant was a house-keeper, Scott was a 
merchant, the defendant purchased of Scott from thirty- 
five to fifty dollars worth of goods a year, as Scott 
guesses. This evidently is not a large sum fora family 
during a year. How large the family was, does not appear, 
but there were at least two persons in it after the mother’s 
death in 1873. During the twelve years of service of Mrs. 
Mills, Scott testifies that on several occasions the defend- 
ant requested him “to select a dress for him, saying he 
wanted it for his daughter, Mrs. Mills,and I did so.” Mrs. 
} Mills does not appear to have been present on any of these 
occasions. If she had been, she probably would have 
made her own selection. It was only the declaration of the 
detendant, made to Seott, that he wanted a dress for his 
daughter. Scott says defendant paid for the goods pur- 
chased of iim. Mrs. Mills, in her evidence says: * Dur- 
ing tiie period [I served father for compensation, he occa- 
sionally purchased a few things for me, but always with 
my own money.” This declaration to Scott was not proper 
evidence to go to the jury ; it was irrelevant and hearsay 
evidence. It was receiving the statements of the defendant 
as evidence for himself, without in any way connecting the 
plaintiff therewith. It furnishes no proof of the fact 
claimed to exist, that the defendant provided any dresses or 
other goods for Mrs. Mills, or that he was providing for her 
as a daughter, outside of the agreement to pay her for her 
services, which she insists upon. We cannot see that it in 
any way rebutted the idea that an express contract for hire 
existed between the defendant and Mrs. Mills, or in any 
legal manner corroborated the testimony of defendant. It 











492 SUPREME COURT. 





Mills et ux. v. Joiner—Opinion of Court. 
had a tendency to mislead the minds of the jury in coming 
to a correct conclusion, and theretore should not have been 
admitted. 

Hearsay evidence “is uniformly held incompetent to es- 
tablish any specifie fuct, which in its nature is susceptible 
of being proved by witnesses who can speak trom their 
own knowledge.” 1 Greenleaf Ev., 13th Ed., $99. 

The second error assigned is “the overruling of plaintiffs’ 
motion for a new trial, and the refusal to grant the same.” 

Those portions of the charge of the court as contained 
in the third and fourth above cited grounds tora new trial, 
were duly excepted to by counsel] tor the appellants, and we 
shall only notice those in examining this case. 

In the trial of this cause te court charged as is alleged in 
the third assigned ground tor a new trial, that the daughter 
could not recover without proving “ a special contract or ex- 
press promise that she was to be paid for her services.” The 
daughter was more than twenty-one years of age when 
the services tor her iather commenced, and she was unmar- 
ried. Her evidence is to the ettect that her father prom- 
ised to pay her tor her services. The father testified that 
he made no such promise. The law raises no presumption 
of a promise to enable a child to maintain an action against 
the father to recover compensation: but the reverse may 
be established by proof of either an express or jmnp//ed con- 
tract. An implied contract being proven by iacts and 
circumstance which show that both parties at the 
time the services were performed contemplated or in- 
tended pecuniary recompense. It is competent in such a 
case tora jury to infer a promise by the father from the sur- 


rounding cirenmstances. It is a presumption of law that 
the father is not bound to pay a child, though of full age, 
for services while living with him at home and as one of 
the family; but this presumption may be overcome by 
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proof of a special contract, express promise, or an implied 
promise; and such implied promise or understanding may 
be interred from the facts and circumstances shown in evi- 
dence. The jury should have been further instructed that 
if, under all the circumstances of the case, the services were 
of such a nature as to lead to a reasonable belief that it was 
the understanding of the parties that compensation should 
be made for such services, then the jury should find an im- 
plied promise. The charge was incorrect, in that it con- 
fined them to finding a “special contract or express prom- 
ise.’ (ruild vs. Guild, 15 Pick., 129; Hart vs. Hart, 41 
Mo., 441: Freeman vs. Freeman, 65 Ill., 106; Hilbish vs. 
Hilbish, 71 Ind., 27; Putnam vs. Town, 34 Vt., 429; 
Schouler’s Dom. Rel., $269, and eases cited ; 3 Wait’s Ac- 
tions & Defences, 584, and cases cited. 

The other portion of the charge of the court to the jury, 
which was excepted, in effect, that the plaintiffs could only 
recover the land, or the value of it; and that if there was 
no evidence of the value of the land, then the verdict 
should be for the defendant, we think equally incorrect. 

Mrs. Mills, according to her evidence in January, 1870, 
agreed with her father to work for him in the lifetime of 
her mother, he promising to pay her for her services. The 
mother died in 1873. No price had been arranged for such 
work. She worked under such promise during those years. 
After the mother’s death the defendant made another bar- 
gain with the daughter, by which he, in consideration of 
her agreeing to live with him and serve him as she had 
been doing during the mother’s life, until his death, or 
sooner discharged, promised to give her in payment a cer- 
tain piece of land in Gadsden county. There was no writ- 
tenagreement. The defendant denies in his evidence this 
contract, or anv agreement. He did insert in his will a 
a devise of this land to his daughter, but subsequently de- 
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stroyed the will, and conveyed the land to another person. 
John Joiner, a son of the defendant, testified that in 1879 
the defendant told him that he had agreed to give Mrs. 
Mills the land in compensation for the services she had ren- 
dered to him. There is no proof of the value of this land. 
The contract in this case was in contravention of the stat- 
ute of frauds. The conveyance of the land was the consid- 
eration of the promise of service, and that service was con- 
tinued from the death of the mother in 1873 to the com- 
mencement of this action in 1880. No action could be 
brought upon the contract for want of a written agreement 
or promise, or some note or memorandum thereof, in writ- 
ing, signed by the party to be charged, or by some other 
person by him thereunto lawfully authorized. MeClellan’s 
Dig., 208. 

The defendant has, by his own action, disabled himself 
from conveying the land to Mrs. Mills, by deeding it to an- 
other person, and therefore forfeits his contract. The con- 
tract has been fully executed by the plaintiit. She remains 
at service until she is discharged by the defendant. She 
cannot compel a specific performance by her bill in equity, 
but she has a plain remedy in a court at law for the value 
of her services, as she may prove them, and is not confined 
to the value of the land. 

“Tf there be a contract, void for want of writing under 
the statute of trauds, from the part performance of which 
by the plaintit¥ the defendant derives a benefit, he is often 
liable, not upon the agreement, but upon a quantum meruit, 
to the extent of the benefit received.” Inasmuch as the 
court instructed the jury in this case that the plaintiffs 
could “recover only the value of the land or the land it- 
self,” and that if there was no evidence of the value of the 
land, the verdict niust be for the defendant, there was error. 
Shute vs. Dorr, 5 Wend., 204; King vs. Welcome, 5 Gray, 














JANUARY TERM, 1884. 495 


Simmons et al. v. Spratt—Syllabus. 


41; Kidder vs. Hunt, 1 Pick., 328; 1 Chitty on Contracts, 
11th Ed., 81, and cases cited. 
The judgment is reversed and a new trial granted. 





Euiza Simmons ET AL., APPELLANTS, vs. Leonrpas W. 
Spratt, APPELLEE. : 


1. The general rule is that if a deed purport to have been executed un- 
der a power, either of a public or private character, or by the 
ofticer of a court under a decree, and it is sought to use the deed 
in evidence, the power should be shown, and in case of deed un- 
der a decree the party offering the deed should introduce a tran- 
seript of the record of the decree. 

2. Where, however, such deeds purporting to be executed by executors 
under the powers of a will and orders of the probate court, and 
by a master in chancery under a decree in chancery are offered 
and placed in evidence without objection in the Circuit court, it 
is tuo late to object in the Appellate Court that neither the will, 
the order, nor the decree authorizing the sale or the disposition 
madly by the deed was introduced. 

8. Independent of the statute (McC. Dig., 515) prescribing how official 
papers or certified copies thereof may be used in evidence, the 
rule is that every document of a public nature, which there 
would be an inconvenience in removing and which the party has 
a right to inspect, may be proved by a duly authenticated copy. 
The official character of the record, however, must be shown. 
Where a paper is proposed to be introduced as a copy of a public 
survey by a public officer authorized to make it, itis necessary to 
show something more than that such a survey, purporting to have 
been made by a person not shown or purporting to be a public 
officer, was simply copied from the original found in a public 
office. 

4. Where the courses and distances in a deed do not cover the quantity 
of land called for and are therefore uncertain as boundaries, and 

there are other boundaries given in the deed by adjoining tracts 
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which are ascertained and sufticiently established, the lines will 
be extended to them where such a course is consistent with the 
manifest intention of the parties. Hogans vs. Carruth, 19 Fla., 
84, cited and followed. 

5. An adverse possession of land under claim of title of less than seven 
years does not bar the right of action of the true owner or his 
grantees. Where the defendant in ejectment is in actual posses- 
sion, the plaintiff cannot recover where he fails to show ijexal ti- 
tle in himself or that he was a prior actual occupant ousted by 
the defendant. 


6. If the intended grantee in a deed is not named he should be ascer- 
tained by description so as to be distinguished from al! others. 
A deed which sets apart, distributes and conveys ‘‘a lot of land 
to the estate of Daniel W. Hart,’? Daniel W: Hart being dead, 
does not pass the legal title to his niece, his devisee under his 
will entitled to his estate, and a purchaser of the interest of the 
devisee of Daniel W. Hart in such lot acquires no legal! title. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
Geo. Wheaton Deans tor Appellants. 

A. W. Cockrell for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of ejeetment by Spratt against Eliza and 
William Simmons to reeover possession of and to establish 
his title to lot 2, block 134, in the City of Jacksonville, ac- 
cording to * Hart’s map ot said city.” 

After trial and verdict for plaintiff, and after motion to 
set aside the verdict and for a new trial by detendants over- 
ruled, there was judgment that the plaintiff “ recover an es- 
tate in tee of” the lot. From this judgment deiendants 
appeal upon exceptious taken during the trial, and to the 
action of the court m overruling the motion to set aside the 
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verdict and for a new trial. To the various deeds, to the 
will of Daniel W. Hart, and to the deed of Judson W. 
Whitney, Special Master in Chancery, introduced in evi- 
dence by the plaintiff during the trial, no objection was 
i made. As to these papers tle bill of exceptions recites that 


the plaintit¥ produced and proved, severally, the due execu- 
tion of the original deeds; that he oftered and put the same 
in evidence, and that no objection was oftered thereto. 

The first point to which our attention is called, in appel- 
lants’ brief, is that the deed of the lot from Judson W. 
Whitney to plaintii? purporting to be his deed as a special 
master under a decree of a court of chancery fails to show 
any title in -plaintiiY because “neither the decree reterred 
to, if there ever was one, ner any copy of any such decree 

was produced and otfered in evidence at the trial, and none 
appears in the record of the proceedings filed in this 


A 


court.” 

The general rule upon this subject is, that if a deed pur- 
ports to have been executed under a power either of a pri- 
vate or publie character, or by the otticer of a court under a 
decree and it is sought to use the deed in evidenee, the 


power must be shown, or in case of a decree the party ofter- 
ing the deed must show the proceedings upon which the de- 
cree authorizing the deed was founded. 1 Greenleaf on Eyv., 
}) 511; Emerson vs. Ross, 17 Fla., 125. The practice, how- 
ever, in this State is that if such deed is admitted in evi- 
dence without objection by the defendant in the Circuit 
Court, the party cannot, upon appeal, raise the objection 
here for the first time. Under such circumstances the 


question here presented is, whether admitting the 
deed to be duly executed under a legal decree and 
in conformity with the will the verdict was contrary to the 
evidence unless there be ground of exception and reversal 


2 
32 
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other than those arising out of the deed. Emerson vs. Ross, 
17 Fla.., 125. 

The objection made here for the first time, that the deed 
of the executors of I. D. Haft purporting to convey and 
distribute the estate of I. D. Hart under an order of the 
Probate Court and in accordance with the will of the tes- 
tator was inadmissible, is of the same character as that just 
disposed of. The defendant here could have insisted upon 
the production of the proceedings in the Probate Court 
and of the will had he seen proper so to do upon the trial, 
but having failed to do so in the Cireuit Court at the trial 
when the defect might have been remedied he will not be 
permitted to profit by his own neglect in this respect there 
upon his appeal |iere where the detect cannot be supplied. 
We do not mean to say that the recitals in this deed are 
binding upon those who claim by title paramount to it or 
against it, but simply that proot of the decree, or ler and 
will is waived by not insisting upon it. 

The next objection of the defendants to the action of 
the Circuit Court, which we are asked to review here, is 
refusal of the court to permit a certified copy of the field 
notes by David H. Burr of the survey of the claim of Z. 
Hogans, referred to by several of the witnesses, to be put in 
evidence. To this action the de‘endant excepted. 

M. Martin, signing as Surveyor-General of the United 
States for the State of Florida, certified that “the toregoing 
field notes and plat of the claim of Z. Hogans in township 
2,south of range 26, east, have been caretully copied from 
the originals on file in this office.” 

Plaintiff insists that no provision is made in the statutes 
of this State for the admission of this paper in evidence. 
It is true that none of the statutes of this State contain a 
provision making this paper evidence. This, however, 
does not settle the question, as the plaintiff here seems to 
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think as he confines his argument to that point. Inde- 
pendent of this statute the rule is “ that every document ot 
a public nature, which there would be an inconvenience in 
removing and which the pariy has a right to inspect, may 
be proved by aduly authenticated copy.” This is the rule 
announced by some of the text writers on evidence. 1 
Greeuleaf on Ev., $484; Gresly on Ev., $115. 

The statute does not propose to abolish or change the 
rule. The official character of the record must be shown 
however. In the present case there is no evidence that the 
party making this survey was an officer of any kind. The 
certificate of the Surveyor-General simply states that the 
field notes and plat have been caretully copied trom the 
originals tiled in his office,.and the simple filing of a pri- 
vate survey in a public office does not make it evidence of 
the facts it recites or of the acts purporting to have been 
done. There is no evidence here tliat Burr was authorized or 
required to make this survey in discharge of a public duty 
under oath; (Ellicott vs. Pearl, 1 McLean, 212; s. c., 10° 
Pet., 188;) or in any other capacity which would make a 
certified copy of it evidence. Again, it is to be remarked 
that the certificate of the Surveyor-General is not thet the 
paper is a true copy of the original. The certificate should 
be that. the paper is a true and correct copy of the original 
on file his office, and not that it has been “ carefully copied 
from the originals on file” in his office. Whether this in 
itself would be a fatal objection we do not say. We sim- 
ply call attention to the want of conformity to the strict 
rule upon the subject. There may be other objections to 
this paper, but those above stated, not including the nature 
of the certificate, were certainly sufficient to justify its ex- 
clusion when its admission in evidence was objected to. 

The next question which arises upon exceptions by the 
defendant and appellant is whether the court erred in refus- 
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ing to set aside the verdict and grant a new trial upon the 
ground that the finding of the jury was contrary to the 
law and evidence. This involves a general review of the 
evidence and the case. 

Plaintitf claims his title through I. D. Hart, and Hart’s 
title is derived from the owners of the Hogan’s Grant and 
Donation, as they are shown to exist in the opinion ren- 
dered in the case of Hogans vs. Carruth, 19 Fla., 92. 
So tar as the question of Hart’s title is concerned here 
there are no questions of law involved in its consideration, 
and the questions arising upon the evidence are simply as 
to the credibility of witnesses. From the evidence of 
plaintiff's witnesses the jury under the law of boundaries 
as fixed by the case of Hogans vs Carruth, 19 Fla., 84, had 
a right to conclude that the Hogans Grant and the Hogans 
Donation were coterminus, and that lot 2, block 134, was 
embraced in the tracts of land entered upon by I. D. Hart 
and embraced in the deeds of conveyance held by him. IL 
‘D. Hart, or those claiming under him, had constructive 
possession of this land from 1834 or 1836, for at least thir- 
ty-eight years. The title under which defendant’s posses- 
sion is attempted to be upheld proceeds trom C. F. Smith. 
Smith, with no apparent right from any source, so far as 
this record discloses, on the 10th of January, 1874, pre- 
sumed to make a deed of this lot toC. L. Robinson. C. L. 
Robinson and wife, on the 51st of March, 1876, conveyed 
the lot to William L. Seymour, Robinson’s brother-in-law. 
He, Robinson, as the agent of his brother-in-law, then 
leased it to Lindsey ‘or three years, after which Robinson 
rented it to Brown. Brown died and his wife married 
Simmons, the defendant, who with his wite was in posses- 
sion at the institution of this suit. 

The evidence as to the actual possession of this lot, is as 
follows: C. L. Robinson testifies that he had a fence put 
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around the lot in 1874, as the agent of C. F. Smith. How 
long this fence remained is not disclosed. After stating 
the sale to Seymour, (which was in 1876,) Robinson says 
that he fenced the lot in, and that “the fence remained for 
a long time, until it was picked away by the neighbors for 
fuel ;” that he then leased it to Lindsey for three years and 
he removed the fence. As to when Brown, who leased the 
land after the expiration of the lease to Lindsey, went into 
possession lie does not state. Al] that he says is that after 
Brown died and his wife married Simmons the defendants 
occupied the lot. . 

William Caulk testified that immediately after the deed 
of distribution was given, (June 1, 1866,) he took the lot 
in charge, paid taxes on it, and controlled the lot in 1877; 
that he set posts on lots one and two, in block 184; that 
no one was in possession then ; that sometime thereafter he 
saw a house going up on it by a colored man; that he in- 
quired what lhe was doing, and he said that Mr. Robinson 
told him to improve it. He states further that the colored 
mau consented to hold under him. This witness says: “I 
have been in possession of the lot in controversy, and in- 
deed of block 134. . The corner post I put there is there 
yet, or was there the last I saw of it. I went in possession 
for Lulu Dearing by reason of a division of land of I. D. 
Hart of a document [ hold in my hand. Lulu Dearing was 
the niece of D. W. Hart, and he made her his heir and de- 
visee in his will. D. W. Hart was the son of I. D. Hart 
and his heir, and this particular lot fell to the share of Lulu 
Dearing in distribution and many other lots, and I held it 
in possession until the foreclosure of the mortgage executed 
by Lulu Dearing and her husband.” 

The sale under the mortgage was on the 6th of January, 
A. D. 1879. This action was instituted in A. D. 1883. 
This is a period of four years. 
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There are other witnesses whose testimony conflicts with 
these statements of Caulk, but as we have had occasion to 
say before in this opinion, and to decide in many other 
cases, it is within the province ot the jury to believe 
Caulk’s statements rather than the testimony of the other 
witnesses. 

Independent of the question as to what constitutes “a 
claim of title exclusive of any other right,” or a claim of 
“ title founded upon a written instrument ” under our stat- 
ute of limitations (Chap. 1869, Laws), there is no posses- 
sion here, adverse or otherwise, for such a period as is ne- 
cessary to bar the right of action of those in whom the legal 
title is vested. That period is seven years. No more than 
four years can be claimed under this testimony. The de- 
fendants here have no more than the right which results 
from simple actual present possession of the lot. 

We have seen that the title to this lot is shown to have 
been in I. D. Hart. 

Spratt, the plaintiff, claims that he has this title. As 
proof of it he’places in evidence what is called a deed of dis- 
tribution by I. D. Hart’s executors, under which he claims 
that Daniel W. Hart, a son of I. D. Hart, acquired this jot, 
the willof Daniel W. Hart under which he claims the title 
passed to Unlu J. M. Dearing, Hart’s niece, and the deed of 
Judson W. Whitney, Special Master in Chancery, under 
which he claims that he acquired the interest and title of 
Lulu J. M. Dearing. Spratt neglects here to put in evi- 
dence the will of I. D. Hart and the proceedings in the 
Probate Court authorizing the distribut:on of his property 
and also the proceedings in the suit against Lulu J. M. 
Dearing, which was a suit to foreclose a mortgage of Lulu 
J. M. Dearing upon said lot. 

The deed of the executors of I. D. Hart is dated June 1, 
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1866. The executors by it “sets apart, distributes and 
conveys wnto the estate of Daniel W. Hart” this lot. 

It appears from the testimony of Caulk that Lulu Dear- 
ing was the niece of Daniel W. Hart, a son of Isaiah D. 
Hart. Under the will of D. W. Hart she was entitled to 
all of his property except a gold-headed cane. It further 
appears from the deed of the master to Spratt, and the tes- 
timony of Caulk, that the land embraced in this suit was 
embraced in the mortgage “executed by Lulu Dearing and 
her husband,” and sold to Spratt under the foreclosure pro- 
ceedings. The remaining question, therefore, as to title 
shown is whether plaintiff proved title in Daniel W. 
Hart, because, if so, the testimony of Caulk, to which 
there was no objection, must be held to identify the land in 
question as being devised by Daniel W. Hart to Lulu Dear- 
ing, whose interest passsd to Spratt under the sale. The 
question, therefore, is whether Daniel W. Hart or his de- 
visee took such an estate under what is here called the 
deed of distribution of the executors of I. D. Hart as can 
sustain an action of ejectment. 

The deed of the executors which covers this lot of land is 
dated June 1,1866. The executors by the deed “ sets apart, 
distributes and conveys unto the estate of Daniel W. Hart ” 
the lot in controversy. It is recited in the deed that the 
executors had been authorized by the Judge of Probate to 
sell the vacant town lots in Jacksonville belonging to the 
estate tor the purpose of paying the debts of the deceased 
and distributing “the estate more equally among the leg- 
atees,”” 1 sale after due advertisement, of sixty-five lots to ° 
persons other than legatees, and that the rest of the prop- 
erty was bid in by and for the legatees and by the execu- 
tors for and in behalf of said estate; that the conditions of 
the sale had been complied with ; that a final decree and 
order to said executors dated 18th January, 1866, was made 
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to make distribution among the legatees and others entitled 
under the said will.” _ 

The question is, does a deed of conveyance by the execu- 
tors of I. D. Hart, who, under his will and an order of the 
court, are authorized to distribute I. D. Hart’s estate, con- 
veying and setting apart this lot to the estate of Daniel W. 
Hart, vest such title in the devisee of Daniel W. Hart who 
alone under the terms of his wil! could acquire it as would 
enable such devisee to maintain ejectment. It is insisted 
that these terms passed no estate; that the legal title here 
is still in the executors of I. D. Hart, if it was there before 
this deed. The description of the grantee as “ the estate 
of Daniel W. Hart” in this deed of conveyance by the ex- 
ecutors we think is too vague and uncertain to constitute 
a competent grantee at law. 

The rule is: “If the intended grantee be not named, 
he should be ascertained by description so as to be distin- 
guished from all others, and any uncertainty in this respect 
will render the grant void.” Thomas vs. Mansfield, 10 
Pick., 366. Here there is no grantee by name or other- 
wise and no reference to the will of D. W. Hart is made. 
There are some cases which make such a deed effective to 
pass title to the administrator where he takes the title of 
the intestate, but we do not think this a parallel case. 

The greatest extent to which the courts have gone in the 
matter of ascertaining the grantees in an uncertain deed is 
to permit extraneous evidence to be given to ascertain to 
whom such description is meant to apply when such evi- 
dence can explain the plain uncertainty, but at the same 
time accomplish a manifest intention. In thecase of Webb 
vs. Den., 17 How., 579, the deed was to “the legatees and 
devisees of the late Anthony Bledsoe.” This language 
necessarily restricted the grantees to such persons as took 
ander the will. The court held that by this description 
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the deed necessarily referred to the will to ascertain who 
were such devisees, that it thus far incorporated it, and 
that it contained theretore a sufficient description of the 
grantees. Here we are without the most remote reference 

} to the will ot Daniel W. Hart or anything by which it can 
be contended that his niece, Mrs. Dearing, was the grantee 
in the deed of the executors. Nor is the will of Isaiah D. 
Hart in evidence to identify his legatees or devisees. See 
the cases on this subject collected in Martindale, on the law 
of conveyancing, $$69, 70. 

The grant here is to an estate, but what that means or 
what is intended is nowhere defined, and the executors con- 
nect nothing with their description by way of reference to 
enable identifying evidence to come in. We cannot say 

that the word estate refers to the devisee under Daniel W. 
Hart’s will, because there is nothing here to connect the 
deed and tlie will, as was the case in17 How.,579. To do 
so here is to arbitrarily supply a missing link in no manner 
referred tu in the deed and act of the grantees, the execu- 
tors. The tact is that independent of the will here, and 
looking only to the deed, we could not know whether Dan- 
iel W. Hart’s niece had any interest in his property or not, 
or that he ever had a niece or a wife or a child, or that he 
made a will. 

Spratt having acquired no legal title to this land under 
his mortgage purchase, for want of legal title in the mort- 
gagor, the next question is whether he acquired any rights 
by virtue of Mrs. Dearing’s possession. These at least 
passed to him under the sale if she had any possessory 
rights. 

The possession of Mrs. Dearing, or of Caulk, her agent 
here, was not a possession under color or claim of title. 
There was no conveyance to her or her uncle, and there was 
no legal title or claim of title by deed. There was simply 
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the possession, as to which Caulk testifies. He says he 
paid taxes on the lot ; that he set posts on it in 1877; that no 
One was in actual possession then; that sometime thereat- 
ter he saw a house going up on it by a colored man; that 
he inquired what he was doing, and he said that Mr. Rob- 
inson told him to impreve it, and that the colored man 
consented to hold under him. How long this co'ored man 
remained in actual occupancy, or that he is the present oc- 
cupant, is not shown, and there is no evidence showing that 
the detendants now admitted to be in possession entered 
upon the occupancy of any ove. There are circumstances 
under which a prior simple occupant without legal title 
and his grantees in possession have a right to eject a subse- 
quent occupant or his grantees. Now, the defendant’s en- 
try here was without title or authority to enter under the 
title. So far as this record discloses, the title was and is 
where it was under the will of I. D. Hart. The plaintift 
fails to show that he or his grantees, or those whose inter- 
est he acquired under the mortgage purchase, was in actual 
possession of the land when defendants or those under 
whom they claim entered. The prior possession here con- 
templated must have been an actual possession. Some of 
the authorities say “an ‘open, notorious and actual posses- 


sion.” Seymour & Simpson vs. Creswell ef a/., 18 Fla., 41, 
and cases there cited. The rule is that a wrongful ouster 
gives no title against an actual occupant without title. 
The evidence does not disclose such an ouster here. 

The judgment 1s reversed and a new trial will be awarded. 
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FioripaA Savines Bank anp Reat Estate Excuaneg, Ap- 
PELLANT, vs. JOHN A. BRITTAIN ET AL., APPELLEES. 


1. When a certificate of sale for taxes is issued to one person, and the 
tax deed is made to another, there must be some evidence that 
the certificate has been assigned -by the original purchaser. A 
memorandum at the bottom of the deed, below the signatures of 
the clerk and witnesses, with no intelligible indication that it was 
a part of the deed, is not evidence of the assignment. 

2. The city tax roll is proper evidence to show whether the land de- 
scribed ina tax deed was embraced in it and duly assessed for 
taxes. 

. The law in force in 1874 required that a warrant should be issued to 
the Collector of City Taxes. His authority to énforce payment 
of such taxes by sale of property is derived from the statute con- 
trolling the levy and collection of State taxes. 


oe) 


4. A deed of land sold for unpaid city taxes is properly made in the 
name of the city as grantor under the laws in force in 1876. 

5. Where in a suit in ejectment by a tax purchaser a deed purporting 
to have been made in pursuance of a sale for taxes under the act 
of 1874 is presented as evidence of title, and it is shown that no 
tax was imposed upon the property, the deed carries no right of 
action to the grantee as against the former owner, his heirs or 
assigns in actual possession. In such cases the limitations men- 
tioned in Section 63, Chapter 1976, Laws of 1874, of causes fur 
which a tax deed may be impeached, do not apply. 


Appeal from the Cireuit Court tor Duval county. 


The facts of the case are stated in the opinion. 
Gico. Wheaton Deans tor Appellant. 
A. W. Cockrell tor Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This was an action of ejectment brought by appellant 
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against respondents to recover lot one, in block 133, in the 
city of Jacksonville. Defendants pleaded not guilty. Ver- 
dict and judgment for defendant, and plaintift appealed. 

At the trial plaintiff offered in evidence a tax deed dated 
January 10, 1880, executed by the clerk of the city, con- 
veving the “south half lot 1, block 98 or 133,” to plaintiff 
under a tax sale made by the City Collector, March 8, 1877, 
for the taxes of 1876, the city being the purchaser. De- 
fendants objected to the introduction of the deed on the 
ground that it did not appear therein that the certificate of 
sale had been assigned by the city to the plaintiff, the 
words reciting that the certificate had been “ assigned by 
the Mayor of the city” being contained in a memorandum 
at the bottom of the paper, below the signatures of the 
clerk and witnesses, and there was nothing in or upon the 
paper to show that this memorandum was a part of the 
deed, there being simply a line drawn from a point on the 
margin ot the body of the writing down to the memoran- 
dum, without other explanation. The court sustained the 
objection. The further objection that the city could not 
legally be the purchaser at a tax sale was not sustained by 
the court. 

As to this deed, the only question presented by the ex- 
ceptions of plaintiff rests upon the exclusion of the paper 
for the reason that it did not show that the certificate of 
sale had been assigned by the city, (in whose name the 
property had been bid off,) to the plaintiff. 

Upon an inspection of the original deed, sent up by the 
court forthat purpose,our judgment is that the memorandum 
at the bottom, below the signatures of the clerk and wit- 
nesses, is nota part of the deed. There is no asterisk or 
other indication in the body of the deed showing where the 
words at the bottom should be inserted, or that they be- 
longed in or were intended to be read as a part of the pa- 




















JANUARY TERM, 1884. 509 


— — ———— —<$™qgq«“{[“"| ._ @"nc@“Vv_0_“Qq”DOn-"’"’V.=2nxntn um 


Florida Savings Bank v. Brittain et al.—Opinion of Court. 


per executed. There is no interlining or alteration appar- 
ent; nor does it seem that if the memorandum had been 
written by a third person in the absence of the parties to 
it, the act would have been a forgery. Whether, if the 
words of the memorandum had been inserted in the body of 
the deed, there would be sufficient evidence without other 
proof of the authority of the Mayor to assign the tax cer- 
tificate, may be a matter of doubt. But the court ruled 
correctly in exclading the deed, bzeause the city was the 
purchaser at the tax sale, and there was no evidence in 
the deed, or apart irom it, that the certificate had been as- 
signed. \ 

The plaintiff then oftered in evidence a deed dated Sep- 
tember 5, 1876, executed by the Clerk of the City ot Jack- 
sonville, whereby the city conveyed to plaintiff lot 1 in 
block 133, the lot having been sold on the fifth of April, 
1875, for the unpaid taxes levied in 1874, the plaintiff hay- 
ing been the purchaser at the sale. This deed was admit- 
tel without objection, and read. Plaintift rested, and de- 
fendants introduced and proved the assessment book of the 
year 1874, and offered it in evidence to prove that there 
was no warrant issued by the Assessor tor that year to the 
Collector for the collection ot any taxes assessed ; and that 
there was no assessment of the premises for the taxes of 
that vear. 

Plaintitf objected to the book as evidenee for the purpose 
stated, and that the evidence offered was not material. 
The objection was overruled, and the book admitted. 

There was no warrant annexed to the book, or contained 
therein, signed by the Assessor, directing the Collector to 
collect the taxes therein mentioned, but the book contained 
a certificate of the City Assessor in the usual form that the 
book contained the assessment and valuation of property 
liable to be taxed. 
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The Judge charged the jury as follows: “If the jury 
tind from the evidence that there was no warrant annexed 
to the assessment roll for the taxes of 1874. delivered to the 
City Collector, then they will find for the defendant.” 
This was duly excepted to. 

The jury rendered a verdict in favor of the defendant, 
upon which judgment was entered. 

The assessment book was offered in evidence for two pur- 
poses, one of which was to show that the lot in question 
was not assessed for the taxes of 1874; and the other was 
to show that no warrant had been issued to the Collector. 

One of the questions presented in argument was whether 
the tax deed should name the State of Florida or the city 
as the grantor, it being contended by respondent that as 
this deed is not made in the name of the State, but in the 
name of the city, it is not the deed prescribed by law, and 
is void. 

The act of 1869 providing for the incorporation of cities 
authorized the election of an Assessor and Collector of City 
Taxes. It also authorized the raising by tax and assess- 
ment upon all real and personal property of the money ne- 
cessary to carry on the city government, “and to enforce 
the receipt and collection thereof in the same manner” pro- 
vided by law in relation to State taxes. Sections 23, 24. 

The Revenue Act of 1874, ch: 1976, made it the duty of 
the Collector to collect taxes by ievy and sale of real and 
personal property. Sec. 42. And section 56 directs the 
Tax Collector of a city to proceed substantially in the same 
manner in the collection of taxes and sale of lands for the 
non-payment of taxes as Collectors of Revenue; and sec- 
tion 61 directs the Clerk of the City to make deeds for 
lands sold for unpaid taxes substantially in the form to be 
used by the County Clerk, as provided by section 60. 

The Revenue Act of 1874 required the County Assessor 
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to annex to the assessment roll delivered to the Collector a 
warrant directing him to collect the State and county taxes. 
In The State vs. Rushing, 17 Fla., 223, and in Donald vs. 
McKinnon, ‘., 746, this court held that in the absence of a 
warrant to the Collector of Revenue he was not authorized 
to make a sale, and the sale would pass no title. 

The twenty-third section of the act of 1869 ‘authorized 
and required the City Council to enforce the receipt and 
collection of taxes “in the same manner” as provided by 
law for the assessment and collection of State taxes. If 
this has any meaning, it is that the city authorities shall 
employ substantially the same machinery for such” purposes 
as was provided in the case of State taxes. This included 
an assessment by an Assessor, in which duty he is required 
to make a list of taxable property with a valuation thereof, 
in the name of the owner if known, aid to apportion the 
due quota of taxes to each parcel of property, and to issue 
a warrant addressed to the Collector, directing him in the 
name of the State to collect the taxes set down in the assess- 
ment roll against the names of the owners and the property. 
This is the Collector’s authority to collect. 

‘The proper conclusion is that a warrant is a necessary 
part of the machinery for the collection of city taxes, be- 
cause it is necessary in the case of State and county taxes ; 
and that the instruction to the jury in this respect was cor- 
rect. 

As to the objection urged in this court that the deed is 
not in the form prescribed by law, in that the city is the 
grantor, and the form of deed as given in the act of 1874 
reads that the State of Florida grants the land, section 62 
of the act says: “ All tax deeds shall be issued in the name 
of the State, shall be signed by the County Clerk, shall be 
witnessed by two witnesses, and the seal of the County 
Court attached thereto.” Section 61 reads that “the Clerk . 
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of the City shall make the deed for lands sold in the city 
for the non-payment of city taxes, and not redeemed, sub- 
stantially in the same torm” as provided in the case of 
deeds tor State and county taxes. 

In this case the deed is found to be substantially in the 
same form. The 61st section applies only to deeds for un- 
paid city taxes, and section 62 applies only to deeds for un- 
paid State and county taxes. In the one case the city is 
the proper grantor, and in the other the State is the gran- 


tor. We held this in Sams vs. King, 18 Fla., 557, 572, and - 


we find no reason for doubting the correctness ot the conclu- 
sion. 

By the statute a deed in due form duly executed, tor the 
non-payment of taxes, by the proper officer ot the city or 
the county, is prima fuecie evidence of title in the grantee. 
Sams vs. King, svpra, 566. 

The question next presented is whether the assessment 
book, which has been sent up for inspection, contains evi- 
dence that the lot in question was duly assessed, and a tax 
levied so as to constitute a charge upon it, and authorize a 
sale for non-payment. The entries in the assessment book 
are as follows, on page 47: * Name of owner, F. M. Rich- 
ard. No. ot block, 133 or 98. No. of lot, 1. Valuation, 
250.” There is no tax set down against it. In another 
part of the book, some thirty pages intervening, we tind 
this entry: «F. M. Richard. Valuation of real estate, 
250. Total, 250. Amount tax, 5.00, paid by sale,” with- 
out designating the real estate chargeable with the tax. 

The 63d section of Chapter 1976, Laws of 1374, provides 
that the recording of a tax deed made in pursuance of any 
sale ot lands for taxes, shall be deemed such assertion of title, 
or such entry into possession, as to authorize suit or proceed- 


ings against the purchaser as for an actual entry. But no 
such suit or proceeding shall be commenced by the former 
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owner or claimant, his heirs or assigns, or his or their legal 
representatives, to set aside a deed made in pursuance of 
any sale of lands for taxes, or against the grantee in such 
deed, his heirs or assigns or legal representatives, to re- 
cover the possession of said lands, unless such suit or pro- 
ceedings be commenced within one year after the recording 
of such deed in the county where the lands lie, except upon 
the grounds that the said lands were not subject to taxa- 
tion, or that the taxes were paid or tendered, together with 


- the expenses chargeable thereon, before the sale, or that the 


property so sold had been redeemed according to law. See 
Sams vs. King, 18 Fla., 568. 

The present case is ejectment, not by the former owner or 
claimant, against the holder of a tax deed in possession, or 
having been in possession, actual or constructive. What 
we have here is ejectment by the holder of the tax title 
against a party in possession under the owner, after the ex- 
piration of one year from the recording of the tax deed. I 
do not think the statute contemplates that the recording ot 
the deed is to be held equivalent to an actual entry. 
Where the suit is by the holder of the tax title after the 
expiration of the year, except where the land can be the 
subject of an actual entry; and if the tax sale purchaser 
with a deed is not in possession, or has not been in posses- 
sion, actual or constructive, (that is, such possession as fol- 
lows legal title, in the absence of actual possession,) or has 
not had sutticient possession, actual or constructive, to con- 
firm his right, his right of action against one in actual pos- 
session is not affected by this section. In other words, that 
under these circumstances his tax deed is evidence only 
prima facie of the regularity of the proceedings under sec- 
tion 60 of the statute. This being so, the evidence here as 
to the matter of the assessment was such as to vitiate the 
sale. It was not an assessment under the law. 


33 
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There is no doubt of the power of the Legislature to make 
a tax deed, regular in form, conclusive evidence of the reg- 
ularity of all the antecedent proceedings, including the mat- 
ter of making a legal! and proper assessment, and to enact 
that none of these questions shall be the subject of proof, 
after the expiration of a year from the recording of the 
deed ; and that the land owner shall have no cause of ac- 
tion except upon the grounds that the lands were not sub- 
ject to taxation, or that the taxes were paid or tendered, 
together with the expenses chargeable thereon, before sale, 
or that the property so sold had been redeemed according 
tolaw. And I think that is what the Legislature has here 
enacted. The views expressed by the Supreme Court of the 
United States, in the case of DeTreville vs. Smalls, 98 U.S., 
517, abundantly sustain this view. The act of Congress 
there construed declared that the Commissioners’ certificate 
of sale for taxes should be evidence of compliance with the 
preliminary requisites of the sale, and that this evidence 
should be rebutted only by proof that the property was not 
subject to taxes, or that the taxes had been paid previous 


‘to sale, or that the property had been redeemed. 


The Supreme Court sustains the act, and remarks: 
“This left to the owner of land subject to the tax every 
substantial right. It was his duty to pay the tax when 
due. His land was charged with it by the act of Congress, 
not by the act of the Commissioners, and the proceeding 
ending in a sale was simply a mode of compelling a dis- 
charge of his duty.” This is true of the act of the legis- 
lature here. The court says further: “ All his substantial 
rights were assured to him by the permission to show that 
he owed no tax; that his land was not taxable; that he 
had paid what was due, or that he had redeemed his land 
after sale. He was thus permitted to assert everything in 
substance, everything except mere irregularities.” This 
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court further remarks that “of late the astuteness of judi- 
cial refinement has rendered almost inoperative all legisla- 
tive provisions for the sale of land for taxes, and the con- 
sequence is-that bidders at tax sales, if obtained at all, are 
mere speculators.” We have nothing to do with the 
policy or propriety of the statute; that is with the Legis- 
lature. I do think, however, that legislation, or legis- 
lation so construed by the Judiciary, as really to vest no 
title under tax sale proceedings, has been tried, and has been 
found to be a failure. This fact I think the Legislature 
of this State, like the Legislatures of several other States, 
has recognized ; and in this act we see an endeavor to give 
some force to a tax title, thereby securing bidders other 
than those notoriously for speculation ; and also advising 
the citigen that he must pay his taxes, like all good citi- 
zens should do, or his property will be sold to some pur- 
pose. Such doctrines or views are eminently proper, be- 
cause they are plainly right. 

The sixty-third section, by its language and intent, can 
be made applicable only to a case where the former owner 
is proceeding to set aside the deed, or to recover the land 
from the tax purchaser, his heirs or assigns. 

The judgment is affirmed. 








W. A. McLean, Appetuant, vs. L. W. Spratt, Ap- 
PELLEE. 


1. In proceedings under the unlawful detainer act against a tenant to 
recover possession, the tenant cannot show as a defence that his 
lessor had no title, or that his title was defective, or that it was 
only an equitable title. The tenant's liability does not depend 
upon the rights of third persons but on his contract with the 
lessor. 
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2. If the purpose of putting a question to a witness is not apparent 
with reference to the pleadings or to the testimony already given, 
it is net error to overrule the question, unless its object be stated 
so that its materiality may be made manifest. 

3. A demand of a tenant by his Jandlord of the amount of rent due, is 
a sufficient demand of the precise sum due without naming the 
amount, in a suit to recover possession for non-payment. 


4. Double the rental value of premises is not recoverable in a suit for 
an unlawful detainer unless it appears attirmatively from the tes- 
mony that the detention was willful and knowingly wrongful on 
the part of the tenant. 


5. Where in the proceedings in a case like the present there is no error 
found on appeal, except that the jury have given excessive dam- 
ages and the correct amount is easily ascertainable, the judg- 
ment will be reversed unless the excessive amount of damages is 
remitted 

Costs in this court taxed against appellee. 


Appeal from the Circuit Court for Gadsden county. 

The tacts of the case are stated in the opinion. 

Geo. Wheaton Deans tor Appellant. 

A. W. Cockrell, John T. ¢ Geo. U. Walker tor Appellee. 
Tue Cuter Justice delivered the opinion ot the court. 


This was asuit brought by respondent as plaintiff against 
appellant as his tenant, to recover possession of certain 
premises, to-wit: rooms in the(so-called) Freedman’s Bank 
Building, in Jacksonville. The suit was brought under 
the statute, sec. 4, chapter 1630, Laws of 1868. The case 
was before us on appeal at June term, 1882, (19 Fla., 97.) 
The testimony as to the possession of the plaintiff and the 
contract of tenancy was substantially the same as on the 
previous trial, and supports the verdict of the jury as to 
the fact that appellant was the tenant of plaintiff from the 
first day of April, 1880, under a verbal agreement by 














JANUARY: TERM, 1884. 517 





which appellant was to pay twenty-five dollars per month, 
payable monthly, and further, that he was to have thirty 
days’ notice to quit. 

The suit was commenced June 5, 1880, and the verdict 
rendered November 26, 1883, being three years, five months 
and twenty-six days. The jury found in favor of the plain- 
tiff, and assessed the damages at $2,195. Plaintiff remit- 
ted one hundred dollars, and judgment was entered against 
defendant upon the verdict, less $100 of the damages. 

1. The first exception is taken to the ruling of the court 
sustaining plaintift’s objection to the following question by 
defendant’s attorney to the plaintiff: “ was a deed of the 
land tendered you by the agent of the Commissioners of 
the Freedman’s Savings and Trust Company, and did you 
refuse to take the deed and pay the balance of the pur- 
chase money the latter part of the month of May ensuing, 
say the 29th day of May?” 

The testimony had shown that plaintiff bid in the prop- 
erty at a public sale made by the Commissioners on the 
25th March, 1880, had paid an installment of purchase 
money, and had been placed in possession by the agent of the 
Commissioners ; and the detendant had, by the assent of 
both parties, attorned to plaintiff. 

It the object of the question was to show that the sale 
had not been perfected owing to difterences that had arisen 
between the parties to it, and that plaintiff was not law- 
fully entitled to the possession as between himself and the 
Conimissioners, it was not a material question in the case. 
The controversy between the parties claiming the legal or 
equitable title cannot be tried in this proceeding, and it 
does not concern this defendant. Nor can this defendant, 
as a tenant, question the title of his lessor. If other par- 
ties have interests antagonistic to the claim of the: plaintiff 
to this property, they should seek a wider jurisdiction, and 
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make proper parties. This defendant as a tenant, even if 
the action had been ejectment, “ cannot show that his les- 
sor had only an equitable title, or that his title was proba- 
bly defective.” Taylor’s L. & T., §707; 8 T. R., 487; 2 
W. BI., 1259; Blight’s Lessee vs. Rochester, 7 Wheat., 535, 
547. The question was properly excluded. Defendant’s 
liability does not depend upon the rights of third persons, 
but upon his contract with plaintiff. If there was any 
other object in proposing the question than those we have 
indicated, it is not apparent. 

2. The next exception is to the exclusion of the question : 
“ Are you now in possession of the premises in question ?” 
which was put by defendant’s counsel to defendant as a 
witness. The object of the question was not stated and is 
not patent. If the purpose was to show that defendant 
had surrendered possession to the plaintiff it should have 
been so stated. If it was to show that plaintiff had as- 
signed his lease, that should have been stated. If it was 
to show that defendant had attorned to some other than 
plaintiff, or given possession to some third party without 
plaintifi’s consent, it was not a proper matter of defence. 
We do not see where the error lies in the ruling. ; 

3. A further exception is that the court excluded a ques- 
tion by defendant’s counsel to Mr. Greeley, to wit: “ Did 
you have any authority from the Commissioners of the 
Freedman’s Savings and Trust Company to make any such 
statement?” Mr. Greeley had‘said that he “ never stated 
at the time of thealleged sale that the purchaser should be 
put in possession of the premises upon the payment of any 
sum less than the full amount of the purchase money,” 
and this had reference to testimony as to what had been 
stated by Mr. Greeley at the time of the sale to plaintiff. 

As this referred to the controversy between plaintiff and 
the Commissioners of the Freedman’s Savings and Trust 
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Company, a matter which cannot be adjusted in this suit, 
the question was not material to this defendant. The tes- 
timony showed that plaintiff had peaceable possession as 
a purchaser; that Greeley had given him a list of the ten- 
ants, of whom this defendant was one ; that defendant had, 
in Mr. Greeley’s presence, and in his offiee, agreed with 
plaintiff to become plaintiffs tenant, and to pay him the 
rent, and that at the end of the first month, on being called 
on for the month’s rent, promised to pay it. At the end 
of the second month he said he was willing to pay, but Mr. 
Greeley had notified him that he, Greeley, claimed the rent 
on the ground that plaintiff had not fulfilled his agreement 
about the purchase. The whole testimony satisfied the 
jury that plaintiff had been put in possession as a pur- 
chaser, and that a controversy afterwards arose between 
plaintiff and Mr. Greeley, who was acting in behalf of the 
Commissioners, in respect to the completion of the bargain 
and sale. If we understand the purpose of the question 
asked, it is to enter into the controversy between plaintiff 
and the Commissioners, or their agent, which controversy 
or disagreement arose some weeks after the possession of 
the plaintiff and leasing by him to the defendant. It is 
an effort by the tenant to show defects in the plaintiff's le- 
gal or equitable title. Whatever the rule in ejectment, the 
inquiry cannot be allowed in this proceeding. Taylor’s L. 
& T., $707; Chap. 1630, Laws 1868, Sec. 20. 

4. The Judge charged the jury: “If you believe from 
the evidence that the defendant was in possession of the 
premises sued for when this action was commenced, and 
that the defendant recognized the plaintiff as his land- 
lord, after the 25th of March, 1880; that previous to the 
commeneement of the action the plaintiff made a demand 
on the defendant for payment of rent then due, and that 
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the defendant refused to pay, then they should find a ver- 
dict for the plaintiff.” 

This is excepted to on the grounds that it assumes there 
was evidence when there was none, to wit: as to the de- 
fendant’s recognizing plaintii? as his landlord, as to the de- 
manding of rent, and the refusal to pay; and that the 
charge is obscure, indefinite and tends to mislead the jury. 

These grouuds of exception appear to be without founda- 
tion. Nothing is assumed as to the proot, and the charge 
seems to be a correct legal proposition. It strips the case 
of everything but the issues between these parties, and con- 
fines the jury to the facts proved. 

5. Another exception is that the Judge retused to charge 
that “unless you are satisfied from the evidence that the 
plaintiff demanded of the defendant the precise amount of 
the rent claimed to be due of the defendant, beiore the fil- 


‘ ing of this complaint, and that the defendant refused to 


pay it, your duty is to find a verdict for the defendant.” 
The Judge had eharged that if they found “* that pre- 
vious to the commencement of the suit the plaintiff made 
demand on the defendant for payment of rent theu due, and 
the defendant refused to pay,” with other facts required to 
be proved, they must find for plaintiff. This is equivalent 
to charging that if they did not find from the evidence that 
such demand had been made and payment refused, they 
must find for defendant. Counsel in the argument place 
stress upon the language, “ the precise amount due,” and 
that the Judge did not use these words, or similar lan- 
guage, and cites Taylor’s Landlord & Tenant, $493, to the 
effect that there must be a “ formal demand of the precise 
sum due for the last current quarter.” The case cited in 
that book as authority is Doe vs. Paul, 3 Car. & P., 613. 
Reference to that case showa that demand was made for 
the sum of 193 1., 10 s., whereas the quarter’s rent was but 
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one-fourth of 75 1]., and the court said: * The demand should 
have been for a quarter’s rent only.” The testimony of 
Spratt and McLean agrees that the monthly rent was to be 
twenty-five dollars, payable monthly. Spratt testifies that 
at the end of the first month he called upon MeLean for 
the rent, and McLean “ said he would pay me, knowing he 
was responsible,” but did not pay, and Spratt did not then 
press him. “On the last day of May I again called on him 
in reference to the rent. He then declined to pay me on 
the ground that J. U. Greeley claimed that the rent was 
due him. The next day I instructed my attorney, A. W. 
Cockrell, telling him what had occurred, to make demand 
for the rent then due,” and if it was not paid to demand 
possession of the premises. 

The next day Mr. Cockrell saw MeLean, and he testifies 
that he “demanded the rent due for the premises he was 
then occupying to L. W. Spratt. McLean declined te pay 
Spratt the rent upon the ground that Greeley claimed it.” 
Mr. Cockrell then gave McLean a written notice, as fol- 
lows: “To W. A. McLean, Esquire—Take notice, I here- 
by make demand upon you for the payment of the rent due 
from you for the tenements occupied by you in the Freed- 
man’s Bank Building in the City of Jacksonville in said 
county as a cigar factory in the room used in connection 
therewith, or hat you surrender the possession thereof. 
This June 1st, 1880. (Signed) Leonidas W. Spratt, by A. 
W. Cockrell, his attorney.” 

McLean “ declined to accede to the demand, and within 
a few days thereafter suit was brought.” The demands 
here testified to are of the amount of rent due, as to which 
there was no controversy. The first demand was at the end 
of the first month, and the subsequent demand at the end 
of the next month. The demands were of the precise 
amount due, to all intents. The words “unless you pay 
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what you owe me I shall take immediate measures to re- 
cover possession of the property,’ addressed to a tenant at 
will, were held a sufficient demand to maintain ejectment. 
Doe vs. Price, 9 Bingham, 356. The common sense of the 
rule is that if the plaintiff demands what he is entitled to, 
in language easily understood, it is sufficient. The neglect 
and refusal to pay the rent due after demand put an end 
to defendant’s right of further occupancy under his con- 
tract. “In this case the right to retain could only have de- 
termined by a notice to quit, or by non-payment of rent 
after demand.” McLean vs. Spratt, 19 Fla., 101. 

The instruction which the Judge gave was, therefore, 
applicable to the testimony, and covered the essential prop- 
osition of the defendant’s counsel. The jury were as clearly 
apprised of the rule of law to be observed as though it had 
been repeated in the form proposed. 

6. The remaining exception to the charge of the court 
is to this language, given at the request ot plaintift’s attor- 
ney: “If the jury find for the plaintiff, they may assess 
his damages at double the rental value shown by the evi- 
dence from the time when the unlawful holding by the de- 
fendant commenced, up to the present day, unless the jury 
are satisfied trom the evidence that such unlawful holding 
or detention was not willful and knowingly wrongful; but 
if the jury are satisfied from the evidence that such deten- 
tion was not willful and knowingly wrongful, then they will 
assess the dainages at what they tind trom the evidence was 
simply the monthly rental value.” 

‘In all cases arising under this act,” it is provided 
by section 14, “evidence shall be admitted as to the 
monthly rental value of the premises, and in case of recov- 
ery by the plaintiff the jury shall fix his damages at double 
the rental value ot the premises from the time of such un- 
lawful or wrongful holding, as to which evidence shall be 
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admitted: Provided, That damages in no case of detainer 
shall be fixed at morethan the rental value of the premises, 
unless the jury be satisfied trom the evidence that such de- 
tention is willful and knowingly wrongful.” 

The verdict in this case was for double the amonnt of the 
monthly rental value, as ascertained by the jury from the 
contract. This verdict must have been found under the 
instruction given, that the plaintiff was entitled to double 
damages, “ unless they are satisfied from the evidence that 
the detention was not willful and knowingly wrongful ;” 
whereas the act says the plaintiff is entitled to single dam- 
ages only, unless the evidence shows affirmatively “ that 
the detention was willful and knowingly wrongtul.” 

From the evidence in this record we do not think the 
detention is shown to be wilful and knowingly wrongful. 
McLean, the defendant, says he was always ready and will- 
ing to pay the rent to whoever had the right to it. He ac- 
knowledges his tenancy to Spratt, and says he had been the 
tenant of Greeley as agent, &. A controversy arose be- 
tween Spratt and his predecessor, involving the validity of 
the transfer of the property to Spratt, and both parties 
claimed the rent from McLean, who simply hesitates be- 
tween the claimants because he wants to be protected 
against paying twice. He declines to settle the question 
ot law and fact between them at his own risk, and this is 
all. He has paid rent to neither of them. When he was 
notified by Greeley not to pay Spratt, about the latter part 
of May, he says: ‘I was bothered what to do; as I said be- 
fore, I did not want to pay it but once.” 

This is far from showing a willful and knowingly wrongful 
detention by defendant. To support the claim for double 
damages against a tenant, (not a trespasser who has driven 
the plaintiff out of possession) something more than a re- 
fusal to pay rent or to quit, under circumstances which 
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might well induce a prudent man to hesitate between rival 
claimants, must be shown. The statute does not contem- 
plate that every tenant who fails to pay rent may be fined 


to that extent, but it requires affirmative proof of “ willful 


and knowingly wrongful ” conduct. 

There was error in the assessment of double the rental 
value of the premises, from the first day of June, 1880, to 
the day of rendering the verdict, November 26, 1883, a 
period of three years five months and twenty-six days at 
$25 per month. The rent for this period amounts to ten 
hundred and forty-six dollars and sixty-six cents. We find 
no other error in the proceedings. 

The judgment of this court is, that the judgment of the 
Circuit Court be reversed, and a new trial granted, unless 
the appellee, (plaintiff below) within twenty days after the 
filing ot the mandate of this court in the office of the Clerk 
of the Circuit Court, the plaintift or his attorney, shall file 
with the Clerk of said Cireuit Court a remittitur of so much 
ot the damages as awarded by the judgment entered as may 
exceed the sum of ten hundred and forty-six dollars and 
sixty-six cents; in which case the judgment will stand for 
this amount of damages, and the costs properly included in 
the judgment of the Circuit Court. If such release shall 


- not be entered, the judgment will be vacated and a new 


trial awarded. The costs of this appeal will he taxed 
against appellee. 
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Tue CITY OF JACKSONVILLE, APPELLANT, vs. A. D. Bas- 
NETT ET AL., APPELLEES. 


1. The title of a statute is ‘‘an act to amend section 23 of an act ap- 
proved Februory 4, 1869, entitled an act to provide for the incor- 
poration of cities and towns and establish a uniform system of 
municipal government in the State.’ The body of the act con- 
taining the amendment consists of three sections. The first sec- 
tion gives the city power to raise by tax and assessment money 
for general municipal purposes. The second section prescribes 
a method of valuation, limits the tax, and restricts appropriation. 
The third section legalizes assessments made before the passage 
of the act by the city according to the act then regulating assess- 
ments, and gives the power to enforce and collect the tax. The 
subject of the various sections of this act concerns the matter of 
taxation by cities for municipal purposes, and the general subject 
of the act as expressed in i's title is the establishment of munici- 
pal governments. The act, therefore, is not in conflict with Sec- 
tion 14, Article IV of the Constitution. The act embraces but 
one subject and matter properly connected therewith, and that 
subject the title briefly expresses. Gibson vs. The State, 16 
Fla., 291, cited and followed. 

2. An assessment of a tax is declared illegal by the courts for want of 
power in the municipal government to impose sucha tax. The 
Legislature subsequently legalizes the assessment and conf@rs the 
power to levy the tax. The power to collect and to levy is not 
retrospective, and to the extent that the legalizing the assess- 
ment is retroactive, it is within the power of the Legislature, 
unless there is some other objection to % than that it is retroac- 
tive. If the assessment is such as the Legislature could have au- 
thorized at the time in the event the city had then the power to 
levy it, it can legalize it for future action ‘by the city under the 
newly granted power. 

8. The Legislature does not by such act directly levy the tax. The 
whole machinery for its assessment and collection is put in oper- 
ation by the city except the original power to collect such tax, 
and this is simply an assessment and collection of a tax by the 
city, which tax is authorized by the Legislature: Quere, 
Whether the Legislature can directly assess, levy and collect a 
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tax of this character. (Section 6, Article XII, of the Constitu- 
tion construed so far as it relates to this legislation. ) 


Appeal from the Circuit Court for Duval county. 
The tacts of the case are stated in the opinion. 


O. J. H. Summers and C. P. g¢ J. C. Cooper for Appel- 
lant. 


A. W. Cockrell, John T. §& George U. Walker for Appel- 
lees. 


Mr. Justice Wrstcott delivered the opinion of the 
court. 


The appellees, Basnett and others, filed their petition be- 
fore the Judge of the Cireuit Court, under section 4, chap- 
ter 151, Laws, which authorizes the Judge to set aside an 
illegal assessment of taxes upon petition setting forth sach 
illegality, accompanied “with the evidence to sustain it.” 
At January Term, A. D. 1883,a like case was presented to 
this court, and we there held that the assessment as it then 
appeared was not lawfully made. Basnett vs. City of 
Jacksonville, 19 Fla., 664. By reference to that case 
it will be seen that this court held that section 
23 of chapter 1688, Laws, as finally amended by 
section 8 of chapter 3024, Laws, took away the 
power of the city to tax for general municipal pur- 
poses; that the assessment then complained of was an as- 
sessment of a tax for such general purpose, and that it was 
therefore an “assessment not lawfully made.” Since that 
decision the Legislature has passed a statute, the purpose 
of which was to remedy the eftect o! that decision and to 
give vitality and eftective operation to the assessments then 
made, so that the taxes might be collected and the munici- 
pal government maintained. The title of this act which 
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is chapter 3477, Laws of 1883, is “an act to amend section 
23 of an act approved February 4, 1869, entitled an act to 
provide for the incorporation of cities and towns, and to 
establish a uniform system of municipal government in 
this State.” This act consists of three sections. The first 
section proposes to amend section 23 “so as to read as fol- 
lows,” and then follow clauses giving the city the power 
to raise by tax and assessment sums of money for general 
municipal purposes and for carrying out the powers and 
duties imposed by the act of February 4, 1869. This act 
also prescribes the manner in which property shall be val- 
ued, fixes a limit to the taxes to be levied as well as to the 
appropriations to be made, and regulates the issuing of 
warrants upon the treasurer. Then follows this provision : 
“That all collections and assessments heretofore made of 
taxes conformable to the provisions of said act, approved 
February 4, 1869, and the above sections of this act, are 
hereby legalized and confirmed, and all taxes so assessed 
and levied and not heretofore paid, including license taxes, 
may be enforced and collected in the manner provided by 
law for the collection of State taxes, notwithstanding such 
assessment or levies may have been made after the time 
contemplated by said act of February 4, 1869, or by the pro- 
visions of the above sections, had they been in force at the 
time of such assessments and levies being made, or any 
municipal ordinance, and notwithstanding a failure to give 
the notice required under the act approved March 3, 1881, 
entitled an act prohibiting special taxation in certain 
cases.” 

The position is now taken that this section legalizing 
aud confirming these antecedent assessments of taxes for 
general purposes of the corporation and the taxes so as- 
sessed and levied and not paid is unconstitutional and void, 
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and as a consequence that the assessments remain as we 
| pronounced them in the previous case, unlawful. 

| It is insisted first that the statute is in conflict with sec- 
tion 14, art. 4, of the Constitution, which provides that 
| “each law enacted in the Legislature shall embrace but 
| one subject and matter properly connected therewith, which 
| subject shall be briefly expressed in the title.” This act in 
its title refers to antecedent legislation incorporating cities 
| and towns and establishing a system of municipal govern- 
ment. This clause proposes to give validity to assessments 
| of taxes before that time made by cities and towns, but 
| | which had heen pronounced unlawtully made. The subject 
| 

| 

| 

| 








of the whole act from beginning to end concerns the mat- 
ters of taxation by cities for municipal purposes. Here is 
| clearly one subject and matter properly connected therewith, 
as the paying the expenses incurred in the past adyministra- 
tion of the city, government by collecting taxes for that 
purpose is a matter as much connected with the city as a 
provision for the collection of the taxes for the future. 
This case clearly comes within our ruling in Gibson vs. 
The State, 16 Fla., 291. All matters here properly con- 
| nected with the establishment and efficiency of municipal 
governments in this State, including the general subject of 
taxation, past, present or future, would come within the 
subject expressed in the title to this act. Cooley Gon. Lim., 
$144. | 
It is further insisted that the Legislature is prohibited 
from the enactment of section 3 of the statute by section 
6, art. 13, of the Constitution, which provides that “the 
Legislature shall authorize the several counties and incor- 
porated towns in this State to impose taxes for county and 
corporation purposes.” We presume that the clause ot the 





it Constitution to which reference is here intended to be made 
is section 6 of art. 12, which provides that “ the Legisla- 
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ture shall authorize the several counties and. incorporated 
towns in the State to impose taxes for county and corpora- 
tion purposes and for no other purpose, and all property 
shall be taxed upon -the principle established for State tax- 
ation. ‘The Legislature may also provide tor levying a spe- 
cial capitation tax and tax on licenses. But the capitation 
tax shal] not exceed one dollar per annum for all purposes, 
either for State, county or municipal taxes.” This clause 
of the Constitution, we, to some extent, construed in advi- 
sory opinions to be found in 13 Fla., 688 to 699. Without 
a grant of power, express or implied, by the Legislature to 
municipal corporations to levy a tax, they would be pow- 
erless to do so, and without money, the corporation itself 
would cease to exist forall practical purposes. This clause 
upon its face simply makes it the duty of the Legislative 
department of the govenment to grant the authority to im- 
pose taxes to muhicipal corporations restricting the power, 
however, to tax for corporation purposes only. The power 
to impose taxes is to be granted. The only limitation is 
that they shall be for corporation purposes. Whether the 
tax is to pay debts already incurred or to be incurred is not 
specified. This is all there is of it. This clause does not 
in terms, or by any necessary implication, prohibit the 
Legislature from passing astatute ot the character now un- 
der consideration. The case here presented is thus: A mu 
nicipal corporation supposing it had been granted ly the 
Legislature the power to impose taxes for general munici- 
pal purposes does so; objection is made by the citizen to 
the assessment as unlawful; it is so declared by the courts, 
and the Legislature, to remedy the defect, passes an act 
conferring the power to impose a tax for general pufposes. 
In addition thereto, the Legislature enacts that all collec- 
tions made on such account theretofore are legalized. The 


Legislature further enacted that all assessments made be- 
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fore the passage of the act, which are conformable to the 
provisions of the act establishing the municipal corpora- 
tion, are legalized and the corporation is authorized to en- 
force and collect them. The question then is, whether the 
Legislature has the power to grant to the municipal cor- 
poration the right to tax and to collect and enforce the tax 
so authorized to be imposed, according to x previous assess- 
ment made, the amounts when collected to be applied to 
the purposes authorized by the Constitution. It is not, 
strictly speaking, in every sense a retroactive law. It au- 
thorizes the future imposition and collection of a tax fora 
municipal purpose, such tax to be levied according toa 
past assessment made by the city, under the impression that 
the Legislature had conferred the power to impose thie tax. 

The third section legalizes “ collections” already made 
under such previous assessment. The purpose of the legis- 
lature was to enable the city to collect from the resisting 
tax payer the same tax which the willing tax-payer had 
paid and the very best method to secure the uniformity 
and equality required by the Constitution was to adopt the 
assessment according to which other citizens had contribu- 
ted to the expenses of the city. It is urged, however, that 
the Legislature, by thus acting, is itself levying the tax 
while the Constitution requires that it can only authorize 
the city to impose taxes; the argument being that the pre- 
vious assessment being unlawful for want of power in the 
city to levy the tax such assessment must be treated as if 
it “ had never been” and that this act amounts to a direct 
levy by the Legislature. Whether the Legislature under 
our Constitution may directly impose a tax we deem it 
unnecessary to determine because in our judgment such is 
not its act here. The Legislature here enacis that the act 
of the city heretofore void for want of power shall for the 
future collection of this tax be effective by the grant of 
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power to impose such Atax. It makes no assessment itself. 
It declares tliat an assessment already made by the city 
may be enforced by the city. It authorizes the city thus 
to apportion the tax. When this case was here before we 
were obliged to treat this assessment as if it had “ never 
been made.” Now, however, the question is, has the Legis- 
ture the power to make this act of the city effective for 
tlie future collection of a tax by the city otherwise unob- 
jectionable. I donot understand that there is any objection 
to the apportionment made by this assessment. In treating 
of this subject some of the text writers say that a re-assess- 
ment is perhaps the best method of remedying a defective 
assessment. But where does the Constitution provide that 
a past assessment unlawful for want of legislative authority 
only to levy the tax cannot be made effective in the future 
by conferring the power to levy the tax and legalizing an 
apportionment under a proper assessment before that time 
made. .\cts “to legalize prior assessments made when there 
was no law authorizing the same and making provisions 
for levy and sale for non-payment” have been repeatedly 
held to be valid acts. Wade on Retroactive Laws, $252; 
Boardman vs. Beckwith, 17 Lowa, 294; Grim vs. Weissen- 
berg, 57 Penn. State; 436. Such acts do not impair the 
obligation of any contract or interfere with vested rights. 

All the prior transaction that is here affected is this as- 
sessment. The tax, so far as it is to be collected, will be 
by virtue of an antecedent authority to impose it, which 
is granted to the city by the third section of this act. So 
far as the assessment is concerned the legislation is retroac- 
tive or retrospective and no objection can be taken to it ex- 
cept that it is retroactive. The past assessment as made by 
the city violates no organic rule of taxation or requirement 
of equality or uniformity or other limitation upon legisla- 
tive power. The primary cause of the difficulty here was 
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want of a legislative grant of power to impose this tax. 
This power is now given and the city has imposed the tax, 
adopting, as authorized by the Legislature, a past assess- 
ment which the city made. Re-assessments are frequently 
made-and sustained when there are irregularities remedia- 
ble by the Legislature. And so far as any constitutional 
limitation upon the power of the Legfslature is concerned 
we can discover no great difference between legalizing a 
past assessment, the power to authorize which the Legisla- 
ture.had at the time it was made (as it had in this case the 
power to authorize the tax and the assessment) and the 
granting of the power to make a re-assessment of the same 
tax on account of irregularity in the first assessment. Cer- 
tainly there is no such difference as would render one con- 
stitutional and the other unconstitutional. Weare not deal- 
ing here with vested rights or acts granting divorces, legal- 
izing marriages or validating irtvalid contracts. Certainly 
these petitioners neither have or had the right to enjoy the 
protection and benefits of the various kinds which follow 
municipal organization and government, and at the same 
time have a vested right against contributing to the expen- 
ses thus incurred by the municipality. We can discover 
no ground upon which we can declare this statute uncon- 
stitutional. 

The judgment and order is reversed, and the case will be 
remanded with directions to dismiss the petition. 
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Geo. Wneaton Deans, APPELLANT, vs. Krtne’s Exncu- 
TRIX, APPELLEE. 


1. The plaintiff in an action against an executor for professional services 
as an attorney and counsellor at law, rendered for the testator, 
after proving his book of accounts by his suppletory oath, 
offered to prove by his own oath that the services so charged 
were actually performed by’ him, and that the sums so charged 
were reasonable and just, but the court excluded such evidence : 
Held, Thatsuch exclusion of the testimony of the plaintiff as to 
those facts was error. 

2. Such evidence, introduced on the. part of the plaintiff by his own 
oath, is not in contravention of the law of February 14, 1874, 
which only prohibits testimony of *‘ transaction, or communica- 
tions,’’ in such cases. 


Appeal from the Circuit Court for Duval conti. 
The facts of the case are stated in the opinion. 
Geo. Wheaton Deans tor Appellant. 

A. R. Meek for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


Geo. Wheaton Deans brought action in assumpsit against 
Rutus T. King on two promissory notes, and also an ac- 
count for professional services. The defendant pleaded and 
issue was joined. Subsequently the defendant died, and 
Chloe W. King, his executrix, by consent of the parties, 
was made a party defendant. The cause was tried in De- 
cember, 1883, and the jury found for the detendant. The 
plaintiff moved for a new trial for the reason that the ver- 
dict is contrary “to the law and contrary to the evidence.” 
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The motion for new trial was denied, judgment was rendered 
for defendant, and the plaintiff brings his appeal. 

The errors assigned are as follows: 

Ist. The court erred in refusing to set aside the verdict 
of the jury and grant a new trial. 

2d. The court erred in retusing to allow the plaintiff to 
testify that the services charged for in his book of accounts 
were actually performed. 

3d. The court erred in refusing to allow plaintiff to tes- 
tify that the charges so made were reasonable and just 
charges. 

The bill of exceptions as embodied in the record, except 
as to the tormal parts, is as follows: 

“ Plaintiff to maintain the issue on his behalt offered his 
certain book of accounts, kept in the regular course of his 
business as an attorney and counsellor at law, containing the 
charges against Rufus T. King of $50, $10, $10 and $5, as 
set forth in his declaration in the cause, and was permitted 
by the said Judge to make his suppletory oath, was duly 
sworn, to wit: that said book of accounts was his book of 
original entries ; that the charges therein were in his own 
hand writing; that they were made at the time they pur- 
ported to have been made, and at the time the services were 
rendered.” That thereupon the said Judge inspected the 
said book, and then and there admitted it in evidence. 
The plaintiff having been duly sworn further offered to tes- 
tify that the services therein charged as aforesaid were act- 
ually performed by him, the said plaintiif, as attorney at 
law and counsellor. The defendant, by his attorney, ob- 
jected to the testimony thus offered, and it was ruled out 
by the said Judge, and the plaintiff then and there excepted 
to the said ruling. The plaintiff further offered to testify 
that the sums so charged were reasonable and just charges. 
The defendant, by his attorney, objected to such testimony, 
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and it was ruled out by the said Judge, to which said rul- 
ing by the said Judge the plaintiff then and there excepted. 
The plaintiff here rested his case. The defendant offered 
no testimony, and the sail Judge gave no charge to the 
jury, but submitted the said issue and the evidence so given 
on the said trial to the jury, and the jury aforesaid then and 
there gave their verdict for the said defendant.” 

It will be seen that the promissory notes were not proven 
or before the jury, and that the only question was that in 
relation to the professional service mentioned in the declar- 
ation, which plaintiff attempted to prove by the introdue- 
tion of his book of accounts, and his own oath. 

The book of accounts in this case was inspected by the 
Judge and admitted as evidence. That book is not before 
us in the record, and as there was no objection to its ad- 
mission we must hold that it was proper in form, that it ap- 
peared to be a register of the business of the party and to 
have been honestly and fairly kept. The plaintiff in his 
evidence (which is nowhere contradicted in any respect, no 
other witness having been sworn) says that the book of ac- 
counts was his book of original entries, that the charges in 
it were in his own hand writing, and that they were made 
at the time the services were rendered. The amount 
claimed by the plaintiff in his declaration for such profes- 
sional service was seventy-five dollars, and the book shows 
that amount charged in four different items. The plaintiff 
then offered to prove by himself that the services charged 
upon such book were actually periormed by him as an at- 
torney and counsellor at law. The court, upon an objec- 
tion being made to such evidence, excluded it. He further 
offered to testify that the sums so charged were reasonable 
and just charges, which offer was also overruled, and he 
was not permitted to so testify. The laws of this State, 
chap. 1983, Act February 14, 1874, provides that no party 
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to an action, nor any person interested in the event thereof, 
shall be examined as a witness in regard to any “ transac- 
tion or communication ” between such witness and the per- 
son at the time of such examination deceased, against the 
executors or administrators of such deceased person. In 
the case of Belote vs. Bell, Adm’r, &c., 20 Fla., we have 
had occasion to examine this question, and there cite 17 
Fla., 457 ; Jb., 809, 820. We cannot see that if the plain- 
tift had testified that the services so charged upon the book 
were actually performed and, that the sums sv charged were 
reasonable and just charges, that he would have been testi- 
fying to any “transaction or communication ” with the de- 
ceased. His testimony in those respects should have been 
admitted. Leggett vs. Glover, 71 N. C., 211; Codman vs. 
Caldwell, 31 Maine, 560; Cummings vs. Nichols, 13 N. H., 
420; Strickland vs. Wynn, 51 Ga., 600; Abbott's Trial 
Evidence, 67. 
The judgment is reversed and a new trial awarded. 





CuHartes R. JEFFREYS ET AL., APPELLANTS, vs. W. W. 
CoLEMAN, APPELLEE. 


1. When a suit is commenced by summons and an ancillary attachment 
is issued upon which property is seized, an order of the court dis- 
solving the attachment is a final judgment from which an appeal 
lies, such judgment being a final determination of the ancillary 
proceedings. 

2. A bond given on suing out a writ of attachment by a copartnership 
firm, signed and sealed by one of them in the copartnership name, 
the signing having been authorized by the other by parol or rati- 
fied by parol, is a sufficient bond of both partners. 
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Appeal from the Cireuit Court fur Duval county. 

February 7th, 1883, C. R. Jeffreys and T. E. Stribling, 
partners, commenced suit by summons which was served on 
the 8th. On the 7th Stribling made an affidavit for pro- 
curing an attachment against Coleman’s property, and filed 
a bond signed in the firm name of “ Jeffreys & Stribling,” 
and by sureties. A writof attachment was issued and lev- 
ied on defendant’s property. On the 8th February defend- 
ant moved to dissolve the attachment on the ground that 
the bond was signed in the copartnership name of plaintiffs, 
and not in their individual names. On the hearing of this 
motion plainti? produced the affidavit of Jeffreys, one of 
the plaintiffs, stating that he lad authorized Stribling to 
sign the firm name to the bond, aud that he ratified and 
confirmed the same. On the 10th May the Judge retused 
to consider the affidavit of Jeffreys, and made ‘an order dis- 
missing the attachment, whereupon the plainti‘ts entered 
an appeal from this judgment, and the Judge tiiereupon 
made an order superseding the judgment of dismissal, upon 
filing appeal bond, which bond was then executed and ap- 
proved. 

On the next day, May 11, final judgment was duly en- 
tered in favor of plaintiffs upon the cause of action stated in 
the declaration. Afterwards, on the first day of June, 
plaintifis obtained a writ of error to the Circuit Court to 
bring the whole record before this court for review. 

The errors alleged are, first, in excluding the aftidavit of 
Jeftreys, and, second, in dissolving the attachment. 

There is no allegation of error in the final judgment upon 
the cause of action. 


John T. & George U. Walker tor Appellants. 
T. A. McDonell for Appellee. 





SUPREME COURT. 











Jeffreys et al. v. Coleman—Opinion of Court. 








Tue Curer-Justice delivered the opinion of the court. 


There is no error alleged in the entry of the final judg- 
ment for damages and costs, and the plaintiffs evidently 
desire that it should stand. 

We have here an appeal from an order dissolving the at- 
tachment, treating it as a final judgment upon the attach- 
ment proceedings. Is ita final judgment from which an 
appeal will lie? 

The statute says if either party shall feel aggrieved by a 
fina] judgment, sentence or decree, he may appeal. This 
suit was commenced by summuns, and the writ of attach- 
ment was obtained as an ancillary proceeding for the pur- 
pose of securing a lien upon the defendant’s property, to 
satisty the judgment when obtained. The dissolution of 
the attachment put an end to that proceeding, but did not 
affect the progress of the suit upon the cause of action. 
Nothing further could be done under the attachment pro- 
ceedings. The judgment dissolving the attachment having 
extinguished the plaintiffs’ lien, the defendant was entitled 
to the return of the property seized. It was not merely 
interlocutory ; nothing remained to be done to extinguish 
the lien. That litigation was terminated, and settled all 
the rights of the parties involved in it. “A decree or order 
is final, and within the provision allowing an appeal, which 
is conclusive as to its subject or object.” Baker vs. Leh- 
man, Wright, Ohio, 522: Ware vs. Richardson, 3 Md., 
505 ; Perkins vs. Sierra Nev.,8. M. Co., 10 Nev., 405. 

It was held in Harrison vs. Thurston, 11 Fla., 307, that 
a refusal to. dissolve in a suit commenced hy attachment, 
was not a final judgment from which an appeal would lie, 
because something remained to be done to put an end to 
the suit. [It is respecttully submitted that the second 
head-note to the reported case does not refer tu anything 
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decided in the opinion of the court, or by the judgment. | 
There is nothing in that case decisive of any question here, 
nor do the cases referred to in the opinion of the court 
bear upon the present question, except so far as they hold 
that a final judgment is one that determines the rights in 
issue. 

Our conclusion is that the judgment of the court dis- 
missing the attachment is such a final judgment, determin- 
ing the rights of parties, that an appeal will lie. Without 
this, the plaintiff would be without remedy, however erro- 
neous the judgment might be; and it is clearly the policy 
of the law that an appeal should not only be effective to 
correct an error, but also effective to save the rights of par- 
ties. It is also clear that an appeal in a case like the pres- 
ent, postponed until after judgment upon the cause of action, 
would not save the lien of the attachment, though it may 
be tound that the Judge committed an error in dissolving 
the ancillary writ. 

Concluding that the appeal here is effective to remove 
the record of the judgment dissolving the attachment to 
this court for review, and that the writ of error is not effi- 
cient to bring up the matters involved in the appeal, to 
conserve the rights of the plaintiff it they are aggrieved, 
the writ of error must be dismissed, and the cause re- 
tained on the appeal. 

It remains to be considered whether the bond is sufficient, 
having been signed and sealed in the partnership name. 

The doctrine of the English common law was that a 
bond signed by one partner in the course of partnership 
business, without an authority under seal, binds only the 
partner who signs and seals it, although it is signed and 
sealed in the name of the firm. The old authorities assert 
that no prior authority or subsequent ratification, either 
verbal or by writing without seal, is sufficient to give va- 
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lidity. to the instrument as the sealed contract of the par- 
ties. The American courts have strongly inclined to repu- 
‘ diate the doctrine in all cases where an express or implied 
authority or conformation could be justly established, not 
under seal, whether it be verbal, or in writing, or circum- 
stantial. Story on Partnership, 6th Ed., $$120, 121. 

Chancellor Kent, in his Commentaries, Vol. 3, 48, 
says: “ The more recent cases have very considerabiy re- 
laxed the former strictness on this subject ; and while they 
profess to retain the rule itself, they qualify it exceedingly 
in order to suit the exigencies of commercial associations. 
An absent partner may be bound by a deed executed on 
behalf of the firm by his co-partner, provided there be 
either a previous parol authority, or a subsequent parol 
adoption of the act.” Skinner vs. Dayton, 19 Johns., 512; 
Anderson vs.* Tompkins, 1 Brock., 462; Cady vs. Shep- 
herd, 11 Pick., 405, 406 ; Bond vs. Atkin,6 Watts & Serg., 
166 ; Gram vs. Seton & Bunker, 1 Hall., N. Y., 362; Mil- 
ton vs. Mosher, 7 Met., Mass., 244; Herbert vs. Hanrick, 
16 Ala., 581; Smith vs. Kerr, 3 N. Y., 144; Dramright 
vs. Philpot, 16 Ga., 424; Swan vs. Stedman, 4 Met., 548 ; 
Ely vs. Hair, 16 B. Monroe, 230; Story on Part., $121, 
note 2. 

In Ball vs. Dunsterville, 4 Term R., 313, it is decided 
that if A execute a deed for himself and his partner, by the 
the authority of his partner and in his presence, it is a good 
execution though sealed but once. Gibson vs. Warden, 14 
Wall., 244, 247; Purviance vs. Sutherland, 2 Ohio St., 
478. In Kasson vs. The Estate of Brocker, 47 Wis., 79, 
85, an appeal bond was signed Kasson & Noyes, as princi- 
pals in the matter of a claim prosecuted by them; it was 
held that a bond signed by one partner in the partnership 
name will bind all the parties consenting to such signa- 
ture, and will bind their heirs. To the same effect see 
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Danforth, Davis & Co. vs. Carter & May, 1 Iowa, 546, 553, 
which was like the present case, a motion to dissolve an 


attachment, the bond having been signed in the partnership — 


name. 

The written deposition of Jeffreys that he authorized 
and ratified the signing of the bond was sufficient to bind 
him to the act of Stribling, his partner, and the bond was 
the deed of both partners. 

It is therefore considered that the writ of error in this 
case be dismissed ; that the judgment of the court dissolv- 
ing the attachment was a final judgment from which an 
appeal would lie, and the judgment dissolving the attach- 
ment is reversed with costs. 








C. B. McCienny, APPELLANT, vs. S. B. Husparp, Ap- 
PELLEE. 


Where there is a conflict of testimony given on a trial before a referee, 
and his findifig is in favor of a party upon the facts, this court 
will give the same effect to the tinding as to the verdict of a jury, 
especially where such finding is supported by a preponderating 
number of witnesses who are not anpeached. 


Appeal from the Circuit Court for Duval county. 
Trial before Mr. Wm. B. Young as Referee. 


Hubbard sued McClenny in assumpsit for merchandise 
sold to him in May and June, 1881. Defendant denies 
the indebtedness. The cause was by consent referred to 
Wm. B. Young, as reteree, who tound in tavor of plaintiif 
for the amount claimed, and a motion for a new trial hav- 
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ing been overruled, judgment was entered and defendant 
appealed. 

Plaintiff proved the shipment of the articles charged in 
the account to the defendant from time to time at the dates 
charged, and their value as charged. They were shipped 
by rail to defendant’s address, at Maxville, Fla., where he 
was building a mill. The goods were ordered by W. G. 
Merrill on account of defendant, and a bill of each ship- 
ment was mailed to defendant at Maxville immediately on 
shipment. 

W: G. Merrill, for plaintiff, testified that he agreed with 
McClenny to build a mill at Maxville fora certain price, 
but very soon this contract was abandoned and settled and 
his father J. G. Merrill went on with the work by an arrange- 
ment with defendant. Witness says when McClenny and 
himself were talking about some belting McClenny told 
him to go to acertain store and get what he wanted for 
his mill there. Witness told him they were cheaper at 
Hubbard’s. He said he was not on good terms with Hub- 
bard, and he did not want to go to Hubbard’s, but he finally 
said “you get them anywhere in Jacksonville you can 
get them cheapest, and if you can get them cheapest at 
Hubbard’s you can get them thereand tell him to send the 
bill with the things and I willsend the money.” Witness 
ordered most of the articles in the bill for defendent, and 
he authorized witness to order them. Witness was at 
Maxville when McClenny received bills for the goods made 
out against him and he made no objection to the bills being 
so made out. The goods were used in the construction of 
the mill. Nearly, if not quite all the goods, were ordered 
after I had given up the contract. Very little had been 
done before that time, which was the first of May. 

J. G. Merrill, for plaintiff, testified that MceClenny be- 
came dissatisfied with W. G. Merrill, and told witness he 
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would not have any more to do with him. Witness pro- 
posed to quit,and McClenny said no, go on and complete the 
mill and he would pay for the material that had been used 
and furnish all additional material required. McClenny 
told witness that he had authorized W. G. Merrill to buy 
belting and some other material at Hubbard & Co’s. He 
said he didn’t care to deal with Hubbard because there was 
some unpleasant feeling between them, but that if my son 
could buy cheaper at Hubbard’s he could do so, and he, 
McClenny, would furnish the money to pay the bills. 
After witness went to work for McClenny he was told by 
him to get some things where he could get them cheapest, 
and got some from Hubbard for Mr. McClenny ; they were 
used in constructing the mill; I directed that they be 
charged to McClenny. This was from late in April to 
June. 

S. B. Hubbard testified that the goods were shipped 
from time to time marked to McClenny, and bills made out 
against McClenny and sent by mail with each shipment. 
Never had any notice that McClenny was not properly 
charged with them till the goods were all sent and the mill 
completed. 

W. H. Parker, for plaintiff, testified he was in the em- 
ploy of Hubbard in the hardware business. About the 
middle of May, 1881, on Bay street, in Jacksonville, met 
McClenny with W. G. Merrill, and McClenny asked me 
when that belting would be here. I repliel, in a week, as 
we had the invoice. This was belting ordered by Merrill 
for McClenny. He then said to Merrill, why did you not 
get the belting from Benedict & McConihe. He replied 
that ours was a better article. The belting arrived and 
was shipped May 29 to McClenny. 

On the part of the defendant, McClenny was sworn, and 
testified that he made a contract with W. G. Merrill to 
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build a mill for defendant at Maxville. The contract was 
in writing in a book which is lost. Witness was to pay 
him $1,300, Merrill to furnish everything except the ma- 
chinery then on hand. This contract was never rescinded. 
Never authorized Merrill to buy articles on my account. 
Told him if you buy anything of Hubbard make your own 
arrangements with him, I won’t have my name on his 
books. One bill of Hubbard’s was handed me by my 
brother, and I told him to take it to Merrill, and say to 
him [ have nothing to do with Hubbard’s bill. No recol- 
lection of seeing any other until after the work was done, 
and Merrill was settled with and gone. Then all the bills 
were sent me and I directed my brother to send them back 
to Hubbard. Merrill applied for money to pay Hubbard’s 
account. Never asked Merrill if the belting ordered by 
Hubbard for me had come. Was led by Merrill to believe 
he ordered the belting from Savannah in his own name. 
Never told J. G. Merrill I had authorized W. G., his son, 
to buy at Hubbard’s, but told him the other way. My in- 
structions to W. G. were, if he bought from B. & McCon- 
ihe to have the bills sent to me, if he bought from Hub- 
bard to make his own arrangements. Never authorized J. 
G. or W.G. Merrill to buy anything from Hubbard for my 
account. My first knowledge that Hubbard had charged 
these articles to me was after Merrill had been paid and 
gone away when the bunch of bills came trom Hubbard’s. 
Understood the materials were being furnished on account 
ot Merrill, he was to furnish everything except the machin- 
ery an the ground. Cross-eramination. I visited the mill 
during its construction about three times a week. Merrill 
purchased. things of B, & MeConihe and had them charged 
to me, and I paid them. Don’t recollect whether the Hub- 
bard bill handed me by my brother was made out against 
me. I received it very soonafter Merrill commenced work 
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on the mill. About 60 days after the mill was completed 
and Merrill paid and left, he asked me for half the money 
to pay Hubbard’s hill. I refused, because under the con- 
tract I was under no obligation, and he had been overpaid. 

John D. McClenny, for defendant, testified. I was agent 
of C. B. McClenny, superintending his business at the mill. 
Defendant handed me back a bill of Hubbard & Co., and I 
gave it to Merrill. I said to Merrill that C. B. McClenny 
will be angry, as he does not deal with Hubbard. He re- 
plied, he told me not to get them there, but I bought 
where I could get them cheapest. Except one bill of Hub- 
bard’s, all the rest came in a bunch some 30 days after the 
completion of the mill. The one bill came by mail, and 
ws made out against “C. B. MeClenny, purchased by Mer- 
rill,” as I recollect. 

The foregoing are the salient portions of the testimony 
upon which the referee found in favor of plaintiff. 


John Earl Hartridge for Appellant. 
Fleming & Daniel for Appellee. 


Tue Cuter-Justice delivered the opinion of the court. 


The only question in this case is as to the sufficiency of 
the testimony to charge defendant with the goods ordered 
by the Merrills. The Merrills, father and son, testify that ° 
defendant said he did not want to have dealings with Hub- 
bard, but told them to get things where they could be got 
the cheapest and he would pay the bill. McClenny denies 
the testimony of both on this subject, and says he, told 
them he would pay no bill at Hubbard’s, but that he 
would pay for materials for building his mill which they 
should purchase at another store. The goods, except 
about $10 worth, delivered to the Merrills in 


person were shipped by Hubbard to McClenny’s 
35 
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address, by rail at the place where the Merrills were at 
work building the mill, and where McClenny had a brother 
superintending his business. The goods so addressed were 
put into the mill in its construction, as were the articles de- 
livered at tle store to the Merrills. Bills were mailed to 
McCleany’s address at the times of shipment, made out 
against MecClenny “by Merrill.” One of these bills was 
received by defendant, as he himself testifies, “* very soon 
after Merrill commenced operations on the mill.” Yet 
with this notice that Hubbard was sending goods addressed 
to him for his mill, ordered by Merrill, the account being 
charged against McClenny, he merely sends the bill to Merrill 
and gave Hubbard no notice that Merrill was not authorized 
to order the goods. Defendant was at the mill two or three 
times a week, at least, while the work was going on, and 
his brother, his agent, was there all the time, receiving 
the goods addressed to defendant, not to Merrill, and they 
were used in the construction of defendant’s mill. These 
circumstances strengthen the testimony of the Merrills 
that defendant was to pay for goods ordered by them 
for the mill. Though it may be true that by the contract 
with W. G. Merrill the latter was to furnish the articles, 
yet the defendant says he authorized the purchase from 
another party, by Merrill, on his account and paid the bills. 
Having notice that Merrill was purchasing in his name 
from Hubbard also, it was his own fault if he overpaid 
Merrill. But both the Merrills testify that defendant au- 
thorized them to buy where they could get goods cheapest 
and he would pay the bills. They also both testify that 
the original contract for building the mill was abandoned 
by both W. G. Merrill and defendant at the instance of de- 
fendant. 

“Taking the testimony altogether we think a jury would 
not hesitate to hold the defendant liable unless there was 
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something in the manner of the witnesses for plaintiff in 
the giving of their testimony to discredit them. Nothing 
of the kind appears in this record. The referee having the 
witnesses before him was well qualified to judge of their 
credibility, and the same weight should be given to his 
finding of facts as would be accorded to the judgment of a 
jury. Vansteenburg vs. Hoffman, 15 Barb., 28: Wooden 
vs. Foster, 16 Barb., 146 ; Sinclair vs. Tallmadge, 35 Barb., 
602. ” 

Again, if defendant did not expect to pay the bills con- 
tracted with Hubbard, but Merrill was to pay them, we 
can conceive no good reason why defendant should concern 
himself with or object to Merrill buying. of Hubbard, or 
otherwise interfere, if the goods were suitable and could be 
bought “ cheaper ” than elsewhere. 

We find no error in the finding of the referee, and the 
judgment is aftirmed. 





Tue STATE EX REL. YELVINGTON, APPELLANT, vs. M. R. 
Cooper, County JupGE, APPELLEE. 


1. The statute regulating appeals from orders and decrees of the County 
Court in Probate proceedings contemplates that the appeal shall 
be entered in writing by the party appealing. A mere verbal re- 
quest made to the County Judge to enter an appeal in his min- 
utes, furnishas no ground for a mandamus to compel the Judge to 
enter the appeal, if he neglects to comply with such request. 

2. The County Judge may, in a spirit of accommodation, enter an ap- 
peal in writing at the request of a party, but it is not a duty en- 
joined by law. A judicial officer ought not to be made respon- 
sible for the sufficiency of pleadings and proceedings of parties. 
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Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

A. R. Meek and B. F. Roberts tor Appellants. 

C. M. Cooper and Calhoun ¢ Calhoun for Appellee. 
Tue Cuier-Justice delivered the opinion of the court. 


Relator applied to the Circuit Judge of the Fourth Cir- 
cuit for a mandamus to compel the County Judge to make 
an entry in his records that an appeal had been taken from 
the decree of said County Judge refusing to set aside the 
probate of a will on relator’s application. 

Relator alleges that on the day of the announcement of 
the decree, and in open court “his attorney requested the 
said Judge sitting as aforesaid to make an entry of the fact 
of his appeal in the docket of his court, whereupon the 
said Judge, sitting as aforesaid, informed and announced to 
said petitioner and his said attorney that he would make 
an entry of said appeal in the said final order, thereby mak- 
ing such appeal part of the record of said cause.” That he 
had good reason to believe that his appeal was so entered, 
but after the expiration of the time for taking an appeal 
he ascertained that his appeal was not entered and the 
Judge refuses to enter the same. 

An alternative writ was issued and the County Judge 
makes return that he does now refuse to enter an appeal in 
behalf of relator because neither the said Yelvington nor 
his attorney requested liim to enter an appeal as alleged 
and he did not announce that he would enter such appeal. 

He further says he was under no obligation in law to en- 
ter petitioner’s appeal in said probate proceedings, but it 
was the duty of said petitioner to file with the County 
Judge his entry of appeal. 
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Relator took issue upon said return and the Cireuit Court 
refused to grant a peremptory writ and dismissed the proceed- 
ings upon the ground that the return traverses the material 
allegations of the petitioner. From this judgment relator 
appeals. 

Whether the order of the Circuit Court dismissing the 
writ upon the ground stated, to wit: that the return nega- 
tived the material allegations of the alternative writ, was 
regular or not, is immaterial, provided the allegations, if 
proved, are insufficient to sustain the proceeding. We 
think if the County Judge, who is the clerk of his own 
court, had refused to perform a ministerial duty, such as 
the filing of a paper or making an entry in his minutes or 
any similar act required by law, a mandamus would lie; 
and an issue of fact as to the thing required, (to wit: whether 
the paper was placed in his possession to be filed and he 
was requested and refused to do what the law required him 
to do,) is made to the return, the court should inquire fur- 
ther ‘and determine the facts according to the practice of 
the courts in such cases. There is no judicial discretion or 
judgment of the County Judge sought to be controlled in 
such a proceeding. 

But suppose the relator’s allegations are-true, do they 
entitle him to the writ? The act of 1868, (ch. 1627, 
McC. Dig., 328, §21,) regulating appeals from probate de- 
crees provides that if an aggrieved party desires to ap- 
peal he may within twenty days “enter with the 
Judge of said court his appeal to the Circuit Court.” 
By the next section he “shall cause a copy of the entry of 
appeal, which he enters with the Judge,” to be served on 
the appellee within twenty days after its entry. There is 
here no express duty of the County Judge, unless it be to 
file a paper that may be left with him. To enter an appeal 
with the Judge, and to serve a “ copy of the entry of appeal 
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which he enters witl the Judge,” means something more 
than a conversation held with the Judge in which he in- 
tends the Judge shall understand that ke desires to appeal. 
Nothing is required of the Judge but to receive and file the 
entry of appeal, which “entry ” is the act of the party and 
not of the Judge. It is not the Judge but the party who 
enters an appeal, and it is the party who must serve a copy 
ot the entry of appeal which he enters with the Judge, on 
the appellee. If the appeal sought to be entered is a mere 
verbal statement to the Judge that the party appeals, it is 
difficult to conceive how a copy of his verbal entry can be 
served. 

There is no consistent meaning of this statute but that 
the entry of appeal must be in writing and not a mere ver- 
bal notice which may be misunderstvod or forgotten, in 
order to charge the Judge with a neglect of duty if he fails 
to make return to the appeal. A most familiar rule in 
cases of mandamus is that an officer cannot be proceeded 
against unless he has neglected or violated some duty en- 
joined or necessarily implied by the law regulating his du- 
ties. The act in question neither by express words or by 
implication requires the County Judge to make entry in any 
book of the taking of an appeal within twenty days. The 
appeal is complete when it is entered by the party. We 
see, therefore, no ground for charging him with neglect or 
refusal to do any act required of him by law. 

Relator’s counsel refer to the taking of appeals in the Cir- 
cuit Court as regulated by the statute and the rules of court 
and seem to think an appeal in the Probate Court may be 
controlled by them. The statute regulating appeals from 
judgments of the Circuit Court says if the appeal be applied 
for in term time, “the application shall be made in open 
court and so stated by the clerk upon the record,” and the 
rules prescribe a proper form of the entry to be made. 
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+ 
There is no such direction in the statute regulating the du- 
ties of the County Judge. 

In what has been said above we are not to be understood 
that if an entry of appeal is made by the County Judge at 
the request of a party, such entry is not regular or effec- 
tive. The Judge may, if he sees fit, draw up an entry of 
appeal for a party in a spirit of accommodation, but it is 
not a prescribed duty, and it is better that the Judge shall 
not be held responsible for the form or sufficiency of the 
pleadings and proceedings of parties litigating before him. 

For the reasons herein stated the judgment of the Circuit 
Court is affirmed. 








A. L. AVERY ET AL., APPELLANTS, vs. THE City oF PEn- 
SACOLA ET AL., APPELLEES. 


Appeal from the Circuit Court for Escambia county. 
John C. Avery for Appellants. 
W. A. Blount for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The decision in the case of the City of Jacksonville vs. 
Arthur D. Basnett et al. (supra, p. 525, and 19 Fla., 664,) 
cover the principal question raised in this case. The ques- 
tion is the constitutionality of chapter 3477, Laws. 

There was something said in this case about rights of 
parties who had purchased property since the assessment 
was made. We do not understand the bill to make that 


case. 
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The decree, therefore, in this case must be, that the or- 
der of the Chancellor denying the injunction is affirmed, 
and that the case be remanded with directions to dismiss 
the bill. Whether the equitable remedy here sought 
would lie in the event there was any right, we deem it 
unnecessary to decide, as the judgmen there is the same in 
either event. 





Martin H. SuLiivan, APPELLANT, vs. JoHN B. WaA.tTon, 
Tax CoLLEcToR OF THE CITY OF PENSACOLA, APPELLEE. 


1. Under the law of municipal corporations in this State they are au- 
thorized upon a vote of the electors to issue bonds to meet munici- 
pal expenses or for any municipal purpose. The statutes re- 
quire that the amount to be issued, as well as the issuing of 
such bonds, shall be thus scbmitted to the electors, and in the 
event a required majority is givei makes it the duty of the City 
Council to assess and collect such taxes from the citizens as are 
necessary for the payment of the interest as well as for the final 
payment of the bonds. The tax so directed to be levied is not a 
**special tax,’’ within the meaning of chapter 3313, Laws of 
1881. 

2. There are outstanding bonds of a city which the city desires to com- 
promise by an issue of new bonds to take up the outstanding 
bonds. The question of the issue of the bonds and the amount 
to be issued is submitted to the qualified electors of the city ; the 
required majority is given for the issue and the amount to be 
issued ; the statute in this event made it lawful for the bonds 
to be issued: Held, That the recital by the Mayor and Council 
in the proclamation submitting these questions that they were 
assured that the old bonds would be surrendered was no condi- 
tion under the law for the issuing of the new bonds, and that the 
new bonds thus issued, if within the amount authorized and 
otherwise legal in the nature of their obligation under the stat- 
ute, were valid and binding obligations upon the city. 
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3. In such case the fact that the courts of the United States are enter- 
taining jurisdiction to enforce the old bonds against the city does 
not prevent the city authorities from levying a tax to pay the 
new bonds to the extent to.which an exchange has been made. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 


S. R. Mallory for Appellant. 
W. A. Blount for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The cases of Basnett and others against the City of 
Jacksonville, one of which is reported in 19 Fla., 664, and 
the other in the same report as that containing this case, 
(p. 525,) disposes of all of the questions raised in this case 
as to the constitutionality of chapter 3477, Laws, under 
which the tax for general municipal purposes was here as- 
sessed and levied by. the City of Pensacola. The only 
other tax to which objection is urged here by appellant, is 
the tax assessed and levied to pay interest upon new bonds 
of the city, issued in lieu of old bonds. 

Neither of the parties to this appeal give us a statement 
of the case, and we are therefore to some extent embar- 
rassed in the statement of it. There seems to have been 
an agreement to refund the bonded debt of the city made 
prior to the 8th of December, 1882, but we cannot find it 
in this record; so also an ordinance was passed by the 
Board of Aldermen of the City, entitled an ordinance to 
levy and collect a special tax to pay the interest upon the 
bonded debt of the City of Pensacola, under the agreement 
for refunding, approved December 8, 1882. Chapter 3313 
of the Laws, which was approved March 3, 1881, provided 
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“ that from and after the passage of this act it shall be un- 
lawful for any City or Town Council to pass any ordinance 
or resolution imposing a special tax for any purpose with- 
out first giving notice by publication in a newspaper for at 
Teast thirty days, or by posting for thirty days in one or 
more public places in such city or town.” It is admitted 
that the notice here required was given of the first ordi- 
nance passed in reference to this debt. This ordinance 
fixed the tax to be levied at one per cent. upon the real and 
personal property of the city. In March, 1883, this ordi- 
nance was amended by reducing the tax to five mills instead 
of onecent. The point is now made that not only must 
there have been notice of the original ordinance, to levy 
and collect a tax of one per cent., but that there should 
have been notice also of the amending ordinance reducing 
it. Our view of this matter is that this was no “ special ” 
tax, within the meaning of the statute. 

Sections 18 and 19 of chapter 1688, Laws, as amended 
by sections 6 and 7 of chapter 8024, Laws, and section 20 
of chapter 1688, Laws, regulated the matter of the issue 
of bonds by cities, and the assessing and collecting of taxes 
for the payment of the principal and interest on the same. 
Section 18, as amended by section 6, authorizes the City 
Council, with the approval of two-thirds of the registered 
voters of the city actually voting, to issue bonds for vari- 
ous purposes, among which, we think, is included the pur- 
pose for which the bonds here were authorized, viz: a com- 
promise ot an existing bonded debt, and an issue of new 
bonds for a smaller amount of principal. What the inter- 
est of the old bonds was, we cannot ascertain from this 
record. Section 19 as amended by section 7, requires that 
the amount to be issued, as well as the issuing of such 

‘bonds, shall be submitted to the qualified electors of the 
city in such manner and after such public notice as may be 
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deemed necessary by the City Council. Section 20 of chap- 
ter 1688 makes it the duty of the City Council to assess 
and collect such taxes from the citizens and upon the prop- 
erty within the city, as is necessary for the payment of the 
interest upon, as well as the final payment of said bond, 
with a proviso that all property shall be taxed upon the 
principle established by State taxation. 

We have here legislation authorizing the creation of an 
indebtedness by the corporation, and the Legislature in ex- 
press terms fixes the amount to be levied, that is, such a 
sum as is necessary to pay interest and principal of the 
bonds, both of which are ascertainable by reference to the 
municipal records. The citizen knows the amount already. 
He has voted upon the question. This is not a special tax 
“imposed by an ordinance or resolution of a city or town 
council.” It is an annual tax, imposed under the statute, 
to meet an acknowledged and fixed indebtedness of the city, 
as much so as any other expense which the annual taxes 
are expected to meet. A special tax, within the meaning 
of this statute, is for a sum not embraced in the usual an- 
nual] expenses, and incurred by the city under its general 
powers, the purpose of the Legislature being to require 
the municipality to keep the people informed in the mat- 
ter of the imposition of taxes to pay particular expenses 
not belonging to the usual annual budget of the city. An 
annual or other special notice is not requisite to the va- 
lidity of an ordinance providing for the collection of a tax 
to pay the interest and principal of the'bonded debt of the 
city. 
Objection is urged to the tax because all the holders of the 
old bonds were to be included in the compromise under the 
proclamation of the Mayor, and if they are not so included, 
there is no authority in the city to tax for the new bonds. 
The notice given or proclamation made, does not, in terms, 
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recite as.a condition to issuing the new bonds that the 
holders of all-the old bonds shall accept the new bonds. 
The question of issuing new bonds was submitted to the 
people under a proclamation of the Mayor, in which the 
Mayor and “ Board of Aldermen ” recite that “ the Board 
has satisfactory assurances that the holders of bonds 
aud coupons of the City of Pensacola,” issued under an act 
approved January 3d, 1853, as well as the holders of judg- 
ments founded on said bonds, are willing to accept in dis- 
charge and satisfaction thereof new bonds upon the follow- 
ing terms. Then follows the conditions or “ terms” upon 
which the exchange is to be made. The new bond was to 
be issued at the rate of forty cents for each dollar of the 
old bonds, coupons and judgment with accrued interest. 
They were to be payable in thirty years at rates of interest 
named, and the time and place of payment of bonds and 
coupons were to be fixed by the Mayor. That the issue 
was not to exceed $280,000, and that a special tax shall be 
annually levied, pursuant to the provisions of the second 
section of the act of the Legislature of January 3, 1853, to 
pay the coupons, the coupons to be receivable in the pay- 
ment of such tax, as well as all other city taxes, fines, pen- 
alties, forfeitures and licenses. It is thus seen that the re- 
cital constituted no part of the “terms” or condition 
upon which the new issue is to be made, the recital being 
merely that the Board were assured that the holders of the 
old issue of bonds would accept such bonds as to the issue 
of which the electors of the city were to express their will- 
ingness or dissent. 

_ These proceedings to authorize new bonds, were had un- 
der sections 18 and 19 of chapter 1688, Laws, amended 
by sections 6 and 7 of chapter 3024, Laws; and section 20 
of chapter 1688. These sections contain the conditions 
upon which bonds are to be issued. The questions to be 
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submitted to the qualified electors are the issue of the 
bonds, the amount to be issued, and the law is that “should 
two-thirds of the votes actually cast by said electors be in 
favor of issuing the bonds and the amount proposed to be 
issued, then and in that event it shall be lawful for them to 
be issued, otherwise not.” How the tax was to be assessed, 
what the tax was, whether special or otherwise, whether it 
was under one law or another, and whether all the holders 
of the debt, for the retirement of which the new bonds 
were to be issued, were or were not willing to make the ex- 
change, were not questions to be submitted to the electors. 
These things were controlled by the general law of muni- 
cipal corporations, and the statutory power of the Mayor and 
and City Council. As a matter of course the bond must 
have been for a municipal purpose or expense. The mat- 
ter of the assessment and collection of the tax was, by the 
law, section 20, ch. 1688, Laws, left to the council after the 
bonds were authorized. The electors were not required to 
vote as to that. 

The issue of new bonds, we think, is legal. As to 
them, the Courts of the United States are not entertaining 
jurisdiction, and so long as the council keeps within the 
terms of section 20, chapter 1688, Laws, and the other stat- 
utes, in the assessing and collecting the tax, the courts 
should not interfere. Whether, therefore, a court of equity 
has jurisdiction or not, the order of the Circuit Court is 
right. 

Looking at the whole matter, we doubt whether one cit- 
izen tax-payer alone, in a suit to which neither the city or 
its bondholderg are parties, and to which only himself and 
an officer of the city are parties, can be heard to assail and 
set aside a compromise of a bonded indebtedness of the 
city by which the debt is to be reduced hundreds of thous- 
ands of dollars. 
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The order denying the injunction is affirmed, and the 
case will be remanded for further proceedings. 








CARTER’S ADMINISTRATORS, APPELLANTS, VS. CARTER ET AL., 
APPELLEES. 


1. Money and evidences of debt are personal property and may be in- 
cluded in the selection of property exempt from any process of 
law, or from administration of assets to satisfy debts. 

2. A waiver of any benefit of exemption laws, or an agreement that all 
the debtor's property shall be subject to levy and sale, contained 
in a promissory note, is inoperative as against the policy of the 
exemption laws. Otherwise as toa mortgage or pledge of specific 
property. 

3. When property which may be claimed as exempt trom the satisfac- 
tion of debts has been sold or converted into funds by adminis- 
trators, the heirs entitled may claim the value out of funds in the 
hands of the administrators. 

4. Heirs are entitled to the same right of exemption of property that the 
ancestor had before his death. 

5. An allowance by the Probate Court out of personal property for the 
temporary support of the heirs of the intestate must be accounted 
as part of the amount of personal property claimed by the heirs 
as exempt from the payment of debts. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 


Benjamin S. Liddon for Appellants. 
J. F. McClellan and F. B. Carter for Appellees. 


Tue Curer-Justice delivered the opinion of the court. 
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This is a bill filed in behalf of the children and heirs of 
F. M. G. Carter, who died in January, 1880, praying that 
the administrators set apart out of the personal estate, prop- 
erty and money to the amount of one thousand dollars as 
exempt trom administration and from liability to pay the 
debts of the deceased. 

The personal estate consisted of certain chattel property 
appraised at $634.34; notes of Tony Horne secured by 
mortgage on land, on which there was due in 1881 about 
$1,968 ; county script, not appraised, nominal value $87; 
and sundry notes and accounts due to deceased, amount not 
stated. The administrators took possession of all the prop- 
erty, and under the order of the County Court personal 
property of the value of two hundred dollars was set apart 
to the children “ for one year’s support.” The residue of 
the property appraised, other than evidences of debt, was 
sold by the administrators for the sum of $469.23. 

The notes and mortgage against Horne were foreclosed 
and the land bid off by the administrators in behalf ot the 
estate, and this land was afterwards sold by them as assets 
of the estate and the proceeds so treated. 

The bill was demurred to on the ground that notes, script, 
&c,, were not such property as could be exempted under the 
Constitution from “forced sale,” and therefore could not en- 
ter into the amount of personal property which can be 
claimed by the heirs to be exempt from administration as 
assets. The court overruled the demurrer and defendants 
answered that they bought in the property on the Horne 
mortgage for the nominal sum of $500, and that the mort- 
gage covered only an undivided half of a mill site of four 
acres, the other half belonging to the estate. There was no 
other security for the money due on the note and mortgage 
and Horne is,utterly insolvent. That they bought in the 
undivided half covered by the mortgage for the benefit of 
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the estate, and the same has since been sold under the or- 
der of the County Judge and only $240 realized therefor, 
out of which they claim the costs of foreclosure should be 
paid, exceeding eighty dollars. There has been realized on 
notes due-the estate oNly $32.50. The Washington county 
script at 40 cents on the dollar was worth $34.36. They 
further answer that there is an outstanding unpaid prom- 
issory note given by deceased in 1878 on which is due 
$318.18, and that in the body of the note it was agreed and 
stipulated by deceased that “should judgment be obtained 
against me on this note I hereby agree that all my real and 
personal estate and effects shall be subject to levy and sale 
in execution thereof to an amount sufficient to satisfy said 
judgment, hereby waiving and relinquishing all benefit of 
any law exempting such estate and effects or any part 
thereof from such levy and sale.” And defendants claim 
that this note should be paid out of the property without 
regard to the exemption law and submit that the waiver of 
the exemption contained in the note in law subjects all the 
property to its payment. 

There was a replication filed and the cause was set down 
for hearing on bill, answer (original and amended) and re- 
plication. The court suggested that before making a de- 
cree he wanted information not to be found in the papers. 
Thereupon counsel tor the respective parties subscribed and 
submitted to the court a statement of the expenditures made 
in administering the estate, of claims paid and of claims not 
satisfied, not showing, however, what claims not paid are 
legally chargeable against the assets of the estate. 

They annex a statement of assets as follows: 


Ss ID OE TI, GI 6 badd Seicccccigeacssnvececaseces $308.00 
Balance on orange grove, Calhoun county.................-. 349.68 
POUR, WATT IE GPT, BEng oon c cevncccccccvccvecsssccces 601.00 
Rent, mill and farm, 1882................2.0.-02005- Keane 175.00 


LS cnt da ondnees hon ea en cide nese a phewkeaeae es 803.09 
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SCHEDULE OF PERSONAL PROPERTY. 
Sales of personal property after deducting $200, year’s sup- 








port shown by aMSWer. ............-cceeeeecceececencees - $469.23 
Anant Dalia: BOOBs: 6x < 0:09:62 p:9 sieedeshsotecsseisetatneet 21.75 
WHORRRON COUT GOTTIIE. 6. wo. 5 5 6.50 54:0 0055p. 00> c0n20s05heeas 34.56 
Amount Tony Horne mortgage. ..........-....esesecceeees 50.000 
TREN 5450 an sndaenenh*tnenessdae odaeamneidaeeeee $1,025.54 
De ccicccins te bddétinderavsabslsdende diss .ocs!) seooeds SOGRRSS 


From the allegation ot the pleadings and this statement 
of the assets the Chancellor concluded that there was 
enough estate, real and personal, to pay the note in which 
the exemption was waived and the expenses of administra- 
tion after allowing the $1,000 exemption, and gave a decree 
for complainants that they recover of the defendants one 
thousand dollars with interest from the day of the com- 
mencement of this suit, and costs. 

Defendants appealed from this decree. 

The jirst error assigned is the overruling of the demurrer, 
and the question is, whether the heirs may claim as ex- 
empted from liability to payment of debts the notes and 
script and their proceeds as well as tangible goods and chat- 
tels. We understand that the property embraced in the 
inventory was household goods, farm implements, and the 
like. 

It has heretofore been held that property which is ex- 
empt from seizure for the payment of debts is also exempt 
trom liability and is not assets in the hands of an adminis- 
trator subject to administration. Baker vs. State, 17 Fla.; 
406; Wilson Ex. vs. Fridenburg, 19 Fla., 461. 

Article X, section 1, of our Constitution exempts from 
forced sale under any process of law one thousand dollars 
worth of personal property. 

36 
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Evidences of debt and money due and to become due are 
property liable to taxation and to the process of garnish- 
ment and other legal and equitable process for the collec- 
tion of debts, and are therefore regarded as personal prop- 
erty. 

The Constitution of Arkansas contained homestead and 
exemption clauses similar to our own, and the Supreme 
Court of that State in Probst vs. Scott, 31 Ark., 652, held 
that choses in action were personal property and might be 
claimed as exempt from garnishment within the spirit of 
the constitutional exemption. Exemption laws are to be 
liberally construed in favor ot their beneficent purposes. 

Under similar clauses in the exemption laws of North 
Carolina choses in action were held to be subject to selee- 
tions by the owner as property exempt trom liability for 
debts. Frost vs. Naylor, 68 N. C., 325. 

And money due from an insurance company may be 
claimed as exempt property. Strouse vs. Becker, 44 Pa. 
St., 206; Houghton vs. Lee, 50 Cal., 101. Money in bank 
may be selected as exempt from garnishment under a law 
exempting from execution or attachment a certain amount 
ot property. Fanning vs. First Nat. Bank, 76 IIl., 53; 
Jones vs. Tracy, 75 Pa. St., 417. . 

The demurrer was properly overruled, not only because 
the personal chattels were exempt, but because an exemp- 
tion may be claimed in money and choses in action as well 
as in other property. The object of the exemption clauses 
in the Constitution is to secure the debtor and his family 
against absolute poverty, and in :case of his death to 
afford his heirs a limited amount for their support. 

The second ground of error relates to an opinion filed by 
the Chancellor and doubtless shows one ground upon which 
the final decree is based, and may be considered in dealing 
with the decree. 

















JANUARY TERM, 1884. 563 











-Carter’s Administrators v. Carter et al.—Opinion of Court. 








The third ground is that the court erred in making the 
“ waiver note,” 7. ¢., the note in which the exemption is 
waived, a preferred claim against the estate as against other 
debts. 

We cannot understand from the record what was the 
condition ot the estate, whether solvent or insolvent. There 
has been no final settlement of the administration. There 
is nothing showing what legitimate claims have been pre- 
sented and allowed against the estate. The long accounts 
or “statements ” filed are not clear on the subject. It must 
be said, however, that we do not think the “ waiver note” 
has any preference to be paid out of assets not exempt. 
That note, if a subsisting claim against the estate, is to be 
paid in like manner as other debts, and if the assets of the 
estate are not sufficient to pay the debts in full it must be 
paid pro rata with other claims out of assets available and 
applicable to the payment of debts generally. 

This note is not a specific lien on exempt property to any 
greater extent that it is upon the whole property. 

We inquire then whether an agreement of this kind to 
waive all benefit and right of examination is valid in view 
of the policy of the exemption laws. 

A mortgage of personal effects, to be effectual for any 
purpose, must be recorded or the possession of the property 
delivered to the mortgagee. Act of 1828. 

Upon the question of waiving the right of exemption of 
personal property from levy and sale for the satisfaction of 
debts, Mr. Thompson, in his work on Homestead and Ex- 
emption, says the authorities are divided. He cites, how- 
ever, the decision of Pennsylvania only to sustain the posi- 
tion that a waiver contained in a note like that under con- 
sideration is effectual. Several cases are referred to, but 
Case vs. Dunmore, 23 Pa. St., 94, is a leading case and gives 
the reasoning upon which they have established the rule. 
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Premising that the exemption of goods is a personal privil- 
ege which may be waived by the debtor by omitting to 
claim it at the proper time, the court says: ‘‘ But, where 
at the time of contracting the debt he agrees to waive the 
benefit of the exemption, and this forms the ground of the 
credit given to him, the injustice of permitting him to vio- 
late his contract and thus to defraud his creditor is too pal- 
pable to need illustration or to require the aid of precedents 
to discountenance it. Notwithstanding the benevolent 
provisions of the statute in favor ot unfortunate and 
thoughtless debtors, it was far from the intention of the Leg- 
islature to deprive the free citizens of the State of the right, 
upon due deliberation, to make their own contracts in their 
own way, in regard to securing the payment of debts hon- 
estly due. Creditors are still recognized as having some 
rights ; and it is not the intention of the Legislature to de- 
stroy them by impairing the obligation of contracts. It 
trequently happens that the creditor is more in need of pub- 
lic sympathy than the debtor. When a poor man is un- 
justly kept out of money due to him, the distress arising 
from the want of it is often greater than that caused to the 
other party by its collection. If the suffering was but equal, 
it is plain that one man should not suffer for the follies or 
misfortunes of another. Every one should bear his own 
burden. The statute which exempts debtors from the op- 
eration of this principle did not take away from them the 
right to waive the privilege thus conferred, whenever 
their consciences or their necessities prompted the waiver.” 

This rule was afterwards regretted by the Pennsylvania 
court in a later cause where Judge Woodward said: “Per- 
haps it would have been well if the court had set out by 
denying the capacity of the debtor to waive the statutory 
exemption in favor of any crelitor. It might have been 
urged in support of such a view that the Legislature in- 
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tended a benefit to the family of the debtor rather than to 
the debtor himself; and that his caprice or will, tempted 
as they might be by the creditor, should not defeat the leg- 
islative benefaction in favor of those who were dependent 
upon him.” Shelly’s Appeal, 36 Pa. St., 373, 380. 

The doctrine of the Pennsylvania courts is not favored 
in other States so far as we have been able to learn. In 
Alabama, a stipulation contained in a note whereby the 
maker waives all right to exemption is recognized in Brown 
vs. Leith, 30 Ala., 318, but an examination of the code 
of that State shows that such waiver is expressly author- 
ized by it; and it is moreover held by the court that under 
the law of that State the right to claim an exemption is a 
privilege personal to the debtor and is not transmitted but 
dies with him. 

In New York and other States it has been uniformly held 
that such a waiver was void, on the ground that the policy 
of the law was violated. 

New York: “The statutes which allow a debtor, being a 
householder and having a family for which he provides, to 
retain, as against the legal remedies of his creditors, certaén 
articles of prime necessity, to a limited amount, are based 
upon views of policy and humanity which would be 
frustrated if an agreement like that contained in these 
notes, entered into in connection with the principal con- 
tract, could be sustained. A few words contained in any 
note or obligation would operate to change the law be- 
tween those parties, and so far disappoint the intention of 
the Legislature. If effect shall be given to such provisions, 
it is likely that they will be generally inserted in obliga- 
tions for small demands, and in that way the policy of the 
law will be completely overthrown. Every honest man 
who contracts a debt expects to pay it, and he believes he 





_ will be able to do so without having his property sold on 
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execution. No one worthy to be trusted would, therefore, 
be apt to object toa clause subjecting all his property to 
levy on execution in case of non-payment. It was against 
the consequences of this over-confidence, and the remedies 
of men to make contracts which may deprive them and 
their families of articles indispensable to their comfort, that 
the Legislature has undertaken to interposee * * * 
Before the passage of the exemption laws, contracts for 
the payment of money at a future time involved the conse- 
quence that all the debtor’s property, without exception, 
might be taken on execution in case of default. By the 
statutes exempting certain property the Legislature, in ef- 
fect, determined that it was expedient to allow contracts 
entailing such results; and this was done by providing that 
property of limited value should not be taken. Parties cannot 
now stipulate that their contracts shall have t!.e same effect 
as under the former law, for that would be hostile to the 
policy thus established.” Kneetle vs. Newcomb, 22 N. Y., 
250. 

Kentucky : “ No one in this State is entitled to the bene- 
fit of the exemption laws but a housekeeper with a family, 
and the Legislature certainly intended by the enactment of 
such laws to provide more for the dependent family of the 
debtor than the debtor himself. Every honest man has a 
desire to fulfill all his obligations, and such are always 
willing to comply with the demands of a creditor by giv- 
ing the latter any assurance he may exact as an evidence of 
his intention to pay his debt. The law in its wisdom, for 
the protection of the poor and needy, has said that certain 
property shall not be liable tor debt, not so mucl: to relieve 
the debtor as to protect his family against such improvi- 
dent acts on his part as would reduce them to want. Such 
is the policy of the law; and their contract was made, not 
only in disregard of this policy, but to annul the law itself, — 
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so far as it affected the debt sought to be recovered. If such 
a contract is upheld, the exemption law of the State would 
be virtually obsolete, and the destitute deprived of all 
claim they have to its beneficent provisions * .* * 
The right to plead the statute of limitations is a personal 
privilege; but will it be insisted that an agreement or 
promise never to plead the statute is binding? It so, the 
grocer and merchant, and all others engaged in the busi- 
ness aflairs of life, would only have to agree with those 
who promise to pay, verbally or in writing, that the statute 
of limitations should never be relied on, or the claim to ex- 
empted property asserted, in order to render nugatory these 
wholesome laws, enacted for the peace and welfare of soci- 
ety and inaccord with an enlightened public policy. A 
contract fraught with such consequences to the family of 
the debtor is totally at variance with public policy, and 
therefore void.” Moxley vs. Ragan, 10 Bush, 158. 

Towa: “That the citizen or debtor may mortgage the 
identical property for the payment of the debt, does not at 
all conflict with the idea that he cannot waive the exemp- 
tion of the statute in his contract of indebtment, becasne 
the statute itself has provided for the execution of valid 
mortgages, without limit as to the property mortgaged. In 
the case of a judgment creditor applying to the court or ite 
officer for an execution, the court, by its clerk, following 
the language of the law, says to him, ‘ You may have the 
execution, but no exempt property shall be sold under it.’ 
The creditor, however, says to the court, ‘I will take your 
execution, but the debtor and myself have made a law for 
this case which will control your writ, and make it do 
what the law has declared it shall not do.’ No court will 
permit parties thus to control its process, so as to defeat 
the statute or render nugatory its most berieficent provis- 
ions. Without pursuing the discussion of the subject fur- 
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ther in the opinion, we are agreed in the conclusion that a 
person contracting a debt cannot, by a contemporaneous 
and simple waiver of benefit of the exemption laws, enti- 
tle the creditor, in case of failure to pay, to levy his execu- 
tion, against defendant’s objection, upon exempt property. 
Such an agreement is contrary to public policy, and will 
not be enforced.” Curtis vs. O’Brien, 20 Iowa, 376. 

Illinois: In the case of Recht vs.- Kelly, 82 Ill., 147, a 
note had been given expressly waiving the benefit of all 
laws exempting real or personal property from, levy and 
sale. The court says: “The exemption created by the 
statute is as much for the benefit of the family of the 
debtor as for himself, and for that reason he cannot, by an 
executory contract, waive the provisions made by law for 
their support and maintenance. Such contracts contravene 
the policy of the law, and hence are inoperative and void. 
The owner may, if he chooses, sell or otherwise dispose of 
any property he may have, however much his family may 
need it, but the law will not aid him in that regard, nor 
permit him to contract in advance that his creditor may 
use the process of the courts to deprive his family of its 
benefit and use, when an exemption has been created in 
their favor. Laws enacted from considerations of public 
concern, and to subserve the general welfare, cannot be ab- 
rogated by mere private agreement.” And see Phelps vs. 
Phelps, 72 Ill., 545. 

North Carolina: A similar waiver at the foot of a prom- 
issory note under seal was attempted to be enforced in 
Branch vs. Tomlinson, 77 N. C., 8, and the court uses this 
language: “It may be assumed that the defendant, as he 
could sell the exempted property at any time or mortgage 
it, could waive his right at the time of the levy, and that 
a sale then made by the sheriff would pass the absolute title 
to the purchaser; but an agreement beforehand to do so, 
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being merely an executory agreement, in no way affects the 
title which remains in the defendant until a sale, nor does 
it prevent him from disregarding his contract if he chooses 
to do so, and leave the plaintiffs to their action for dam- 
ages. * * There is no description of property, no agree- 
ment to sell or make title to anything, so that specific per- 
formance is out of the case. The agreement is to waive a 
right in contravention of State policy, which agreement 
this court cannot undertake to enforce.” 

Louisiana: In Levicks vs. Walker, 15 La., 245, a stipu- 
lation in a contract waiving any relief from appraisement 
or valuation laws was held to be void. 

We have been unable to find in reports, text books or 
digests, that it has been held anywhere except in Pennsyl- 
vania that a written agreement, contained in a note, to 
waive the right to claim an exemption of personal property 
from levy and sale to satisfy a judgment rendered on the 
note, has been sustained. And even in that State the court 
has expressed regret that a contract of that kind had ever 
been sustained and that such rule had become established 
as the law by the repetition of a bad precedent. True, a 
man may sell his personal property, or may pledge or mort- 
gage it, but in that case the property sold or pledged is des- 
ignated and identified and a special interest is created in 
favor of a creditor in the particular article pledged or mort- 
gaged, and in no State is this power of the owner of per- 
sonalty denied. The object of exemption laws is to protect 
people of limited means and their families in the enjoyment 
of so much property as may be necessary to prevent abso- 
lute pauperism and want, and against the consequence of ill 
advised promises which their lack of judgment and discre- 
tion may have led them to make, or which they may have 
been induced to enter into by the persuasions of others. 

In this country especially where there happen to be many 
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illiterate and unsophisticated people it would be mischiev- 
ous to encourage such agreement in which by the mere 
scratch of a pen the whole policy of the exemption laws 
would become nugatory. Such people, without reference 
to “ race, color or previous condition,” are and ought every- 
where to be the wards of the State and to be protected ac- 
cordingly. ; 

When a man executes a mortgage or bill of sale upon 
certain specified property, the very nature of the transac- 
tiou implies the exercise of discretion and the contempla- 
tion of inevitable consequences. Such contracts are, there- 
fore, upheld as well in respect to real as to personal prop- 
erty. We have in several cases held that a sale under a 
mortgage is not a forced sale because it was a sale under 
consent given under seal and irrevocably conveying an in- 
terest in the thing described. Such contracts are regulated 
by law and are specifically enforced in courts of equity. 
And by such transactions men may, through misfortune, 
become impoverished and their families brought to want. 
This is an incident of all human transactions, even where 
the utmost caution and circumspection are exercised, but 
this is not an argument in favor of encouraging indiscreet 
contracts made with a view to an evasion of the settled 
policy of the State. Few men would mortgage their house- 
hold goods and their children’s clothes to a hard creditor 
with the inevitable result brought vividly to their under- 
standing, but many thoughtless and improvident people 
might be induced to obtain credit by merely “ waiving the 
benefit of exemption,” and thus placing the last blanket 
and bed and their own and the children’s clothing at the 
mercy of a hard creditor, if an agreement like this should 
be sustained. 

In view of the recognized policy of the States in enacting 
exemption laws-and of the practically universal concurrence 
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of the authorities on the identical question, our conclusion 
is that the “ waiver” of the benefit and protection of the 
exemption laws contained in this note is not valid to defeat 
a claim of exemption. 

It is urged by appellants that the exemption ought not 
to be allowed because the claim of exemption was not made 
until after the property had been sold by the administra- 
tors and the proceeds had gone into the general fund in the 
process of administration. To this it may be replied that 
it does not appear that these infants are chargeable with 
laches or that their guardian is so guilty. F. M. G. Carter 
died in January, 1880, and this bill was filed in 1881. 
But it appears that the administrators have the funds in 
their hands undistributed and*the “ waiver note” is un- 
paid. 

‘Another point is urged in argument, that Carter, the 
father of these minors, had not “taken or enjoyed the ben- 
fit of the exemption ” in his lifetime. We think he had 
enjoyed the benefit of the exemption because he had pos- 
sessed and enjoyed the property and it had not been levied 
on or sold. The heirs are tntitled to the same benefit ot 
exemption that the ancestor was entitled to. Baker vs. 
The State,17 Fla., 406. The purpose of the exemption 
clause in the Constitution is to exempt in favor of the heirs 
so much property as would have been exempt to the ances- 
tor. 

The fourth and last ground of error is in decreeing one 
thousand dollars in favor of* complainants. 

The personal chattels were appraised at $634.34, of 
which $200 was allowed to the children for “ support” and 
the residue sold for $469.28. There was realized on a note 
$21.75. The script was worth $34.56. The Toney Horne 
mortgage being foreclosed, the administrators bid in the 
property at $500, and the same property was afterwards 
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sold by the administrators with other property for cash. 
We do not understand from the record what amount was 
realized by them from the sale of the land covered by the 
Horne mortgage, but whatever amount was so realized 
must be considered as the proceeds of the mortgage and 
must contribute toward the $1,000 allowed as exempted in 
favor of the children. 

As to the allowance for the ‘support ” of the children 
out of the chattel property, that must be included asa part 
of the allowance under the exemption claim. The account 
would then stand thus: 





AMlowanes to CHUAN: ......0.cccccccccccccccescccccccccecces $200.00 
Appraised property sold for....... ‘Nein aminilalen Waiiehas em nanios 469.23 
Collected on note..... ......... gE TT ee eee eee nee 21.75 
EP Ec iscckconenkewhencoecetacivewes meee 34.56 

$725.54 


From this must be deducted the amount of a lien on a gin 

which was among the appraised property, which lien was 

paid by defendants, say.............cceeccccceseececeeeee $170.00 

PIO oo vce scceccccencsceccusedaccsedc Wascdeccesoocecs $555.54 

Whatever amount was realized by the administrators on 
the land bought in under the Horne mortgage after paying 
the expenses of foreclosure, should be ascertained and added 
to the above balance, and a decree therefor, not exceeding 
$1,000, (less the $200 allowance,) with interest from the 
time of the commencement of this suit, entered. 

It appears that a sale of other land was made under 
an execution for a deficiency after foreclosure of the Horne 
mortgage, and a controversy4s pending in respect to the 
proceeds of this sale. Shonld the amount of $1,000 not be 
made up from the proceeds of the mortgaged property as 
above, and it should result that the execution sale for defi- 
ciency of the decree brings in a further sum, the court may 
make a further decree in favor of complainants as to the 
application of the same. 




















JANUARY TERM, 1884. 578 








McDougald et al. v. Gilchrist’s Executor et al.—Argument of Counsel. 














The decree is reversed and the cause remanded with di- 
rections for further proceedings in accordance with this 
opinion. Each party will pay his own costs in and about 
this appeal. 








Duncan A. McDovuGaLp ET AL., APPELLANTS, vs. GIL- 
CHRIST’S EXECUTOR ET AL., APPELLEES. 


1. The fact that a testatrix by her will bequeaths certain mentioned 
property to her husband, and also certain other property to other 
relatives, but does not dispose of her entire property, is not evi- 
dence that she intends to exclude her hasband from participat- 
ing in the residue. 


2. Under the laws of this State, where the wife having separate property, 
dies without a child, but makes a will disposing of a portion only 
of it, the surviving husband is entitled to the residue of such 
property, both real and personal, after the termsgf the will have 
been carried out. McC. Dig., 471, §12. 


Appeal from the Circuit Court for Gadsden county. 
The facts of the case are stated in the opinion. 
R. B. Hilton for Appellants. 


The case is that of interpleader brought by the executor 
of Mrs. M. A. Gilchrist against her surviving husband and 
heirs at law claiming adversely the residue of her estate, 
i.e. the surviving husband claiming adversely the whole 
of the residue, and the heirs claiming it to his exclusion. 

The answers of the McDougals, which is not denied, 
and is entirely consistent with the will, shows that the tes- 
tatrix intended the husba:d to receive no more of her es- 
tate than was specifically given. The single question is, 


‘ 
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can a testatrix, by a will which does not dispose of all her 
property, deprive the surviving husband of the portion not 
embraced in her bequests. In other words, suppose Mrs. 
Gilchrist had, by her will, merely appointed an executor, 
with a single other clause in which she should have said 
“it is my will and desire that my husband shall receive no 
portion of my estate, real or personal,” would it not be an 
absurdity to say that nothwithstanding such a will, the 
testatrix, being childless, the husband would take the whole 
estate? If so, can it be less unreasonable in a case, which 
under the persuasion of her adviser and against her own 
or original purpose she does not give him something mani- 
festly intending he shall take nothing else, to say he shall 
have the residue of unlimited amount? I have been able 
to find no cases in point, and though one cited in Williams 
on Executors, from 4 Beavan, looks the other way, yet that 
case can be no authority here. 

So tar as Gilchrist is concerned, the testatrix did not die 
intestate as @ any portion of her estate. He was clearly 
intended to be excluded. Conceding that he would have 
been in the absence of a will, heir at law under the statute, 
nevertheless the will deprived him of this character. We 
contend, therefore, that the residue of the estate must go to 
the parties who would have been her heirs in the absence 
of the statute for the benefit of the husband. 


John W. Malone for 8. 8S. Gilchrist. 


Mary A. Gilchrist, wife of 8S. 8S. Gilchrist, while a femme 
covert, made her last will and testament and therein dis- 
posed of a portion of her separate property only, and ap- 
pointed E. C. Love the executor thereof. Afterwards she 
died childless, leaving her husband and brothers and sisters 
surviving her. 
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The husband claimed the property ot which she died in- 
testate, and her brothers and sisters claimed it also. The 
executor filed a bill of interpleader against these several 
claimants, all of whom answered the bill and set up their 
several claims. The case was heard upon the bill and an- 
swers, and the court decreed that the husband was entitled 
to this property. 

The husband claims it under and by virtue of the statutes 
of Florida. McClellan’s Digest, 471, sec. 12. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


In October, 1881, Edward C. Love, as the executor of the 
last will and testament of Mary A. Gilchrist, filed his bill 
of interpleader in chancery, for the purpose of determining 
the rights of the heirs and legatees under the will. The 
testatrix was the wife of S. S. Gilchrist, and in and by her 
will disposed ot a portion of her separate property only. 
She died without issue, leaving her husband and brothers 
and sisters, and some minor children of a deceased brother 
surviving her, the only heirs. The husband, 8. 8S. Gilchrist, 
claimed the whole of the residue of her property, and the 
heirs claim it, to his exclusion. The several defendants 
answered the bill setting up their claims. The case was 
heard by the Chancellor on the bill and answers, and the 
court decreed that the husband was entitled to the prop- 
erty. The executor, by the decree, is “ instructed, directed 
and required to pay and deliver to the said 8. S. Gilchrist, 
or his solicitor, the said residue of said goods and chattels, 
rights and credits, moneys, effects, choses in action and per- 
sonal property.” From this final decree the other legatees 
and heirs, all mentioned in the will, as Duncan A. Mc- . 
Dougald, Daniel F. MeDougald, Archibald McDougald and 
others, bring their appeal. 
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The only question as presented in this case by the peti- 
tion of appeal and the argument of counsel is, “ Can a tes- 
tatrix, by a will which does not dispose of all her property, 
deprive the surviving husband of the portion not embraced 
in her bequests.” 

By the terms of the will she bequeaths to her husband, 
Dr. 8S. S. Gilchrist, the sum of five hundred dollars in 
cash, the gruwing crops on her place, the stock of hogs, 
and a horse named “ Pet.” She bequeaths to her brother, 
Duncan McDougald, fifty dollars; to her brother, Daniel 
McDougald, fifty dollars; to her brother, Archibald Mc- 
Dougald, fifty dollars, and other sums to her relatives 
named in the bill of complaint, and who are appellants in 
this cause. The appellants claim that by reason of the fact 
that the testatrix bequeathe a certain specified amount of 
money and other pruperty to her husband, that therefore it 


‘is evident she did not intend he should have any residue 


which might be left after the full carrying out of the will. 
Why would not the same reasoning apply to the appellants ; 
to each ot them she left a legacy ; does it follow, therefore, 
that for that reason alone, they could not, if entitled other- 
wise, receive any portion of the residue? But the counsel 
tor appellants say in their argum-nt that the will itself, in 
that she expresses a desire to be buried by the side of her 
first husband, and that upon her tombstone shall be in- 
scribed the words: “ Mary Ann, wife of John G. Smith,” 


.the name of her first husband, evidences the fact that she 


intended S. 8. Gilchrist, her then husband, should have no 
further portion of her estate than she had bequeathed him. 
We cannot see that this fact points to the conclusion at 
which the counsel has arrived. It is evidence of nothing 
beyond the desire expressed by her. The reasons are not 


' known, but the fact is not sufficient to cut off Gilchrist 


from any rights he may have under the law; nor are the 
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allegations made in the answer of defendant, D. A. Me- 
Dougald, sufficient for that purpose. The will was proven 
and letters issued, and the executor, before the commence- 
ment of this action, had entered upon the discharge of the 
duties of his office. 

In 2d Williams on Executors, 1590, it is said: ‘“ Where 
there is no gift of the undisposed of residue, a testator can- 
not, by negative words, exclude one of his next of kin from 
participating in it. Thus, where a testator, by his will, 
cut off his widow and one of his daughters from any part 
of his property, and directed that they should not receive 
any benefit therefrom, but had made no disposition of his 
property, it was held that the widow and daughter were, 
nevertheless, entitled to their share in the undisposed of 
residue, under the statutes of distribution.” The author 
cites Johnson vs. Johnson, 4 Beavan, 318. This case so 
cited we have not been able to examine. 

In the case ot Fitch vs. Webber, 6 Hare, 145, the testa 
trix devised and bequeathed her real and personal estate in 
trust, as to the real estate, for sale as soon after her decease 
.s conveniently could be, and declared that the trustees 
should stand possessed of the proceeds of the sale as a fund 
of personal and nét real estate, for which purpose such pro- 
ceeds of the sale, or any part thereof, should not, in any 
event, lapse or result for the benefit of the heirs at law; and 
after giving legacies, the testatrix directed her trus- 
tees to pay and apply the residue of her estate and 
effects, as she should direct by any codicil to her 
will. She made no codicil, and soon after died. 
The Vice-Chancellor in his opinion says: “ What I am 
called upon to do is not to give effect to an intention ex- 
pressed in the will, but to imply an intention not expressed 
in favor of parties to whom the testatrix’s testamentary dis- 


positions are as hostile as the clause of exclusion is to the 
37 
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heir, parties whom she has excluded as directly as she has 
excluded the heir. How can I in such circumstances im- 
ply an intention in tavor of those parties? much less say 
that such intention is a necessary implication. Admitting 
the intention to exclude the heir, is not the intention to ex- 
clude the next of kin equally clear? Where then is there 
room for a necessary or any implication in favor of the next of 
kin. [ feel myself called upon to follow the course of de- 
cisions, in holding that the testatrix has expressed an inten- 
tion to exclude the heir only for the purposes of ber will, 
and that if her words express more, and she has failed to 
say who shall take the surplus, the law must dispose of it.” 
Bromley vs. Wright, 7 Hare, 334, 344; Flint vs. Warren, 
14 Sim., 554 ; Leading Cases in Equity, Vol. 1, part 2, 1184. 
Ths statute of this State is, however, explicit on this 
subject, and controls this case. It provides “ if married 
women die in this State possessed of real and personal 
property, or of either species of property, the husband 
shall take the same interest in her said property and no 
other, which a child would take and inherit, and it the 
wife should die without children, then the surviving hus- 
band shall be entitled to administration, and to all her 
property, both real and personal.” McC? Dig., 471, $12. 
The decree of the Chancellor is affirmed. 
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Exipripez, Dunnat&t & Co., APPELLANTS, vs. R. B. Post, 
APPELLEE. 


1. An assignment by a debtor toa creditor of his interest in lands of 
his father’s estate in which he has a fee in remainder, the as- 
signment not being recorded, is not valid in law or in equity as 
against the lien of a subsequent judgment against the debtor in 
favor of a third party who had no notice of the assignment. 

2. A judgment against a tenant in common or co-partner is a lien upon 
the interest of the debtor inthe land, and if upon a partition this 
interest is converted into money, the priority of the judgment 
lien is preserved as against the fund. 

3. The lien of a creditor under a creditor’s bill has no preference over 
the lien of prior judgments against lands which were subject to 
levy under execution. The priority of lieu of a judgment cred- 
itor by the filing of a creditor’s bill exists as a reward of dili- 
gence in the discovery of and subjecting assets of the debtor 
which were not within the reach of execution at Jaw ; and is not 
allowed as against a prior judgment which was a lien at law upon 
property subjected and converted into money by a sale in parti- 
tion proceedings. 

4, When in partition of land a sale has been made and the property 
converted into money, a proper and usual mode of bringing for- 
ward the demands of creditors who have a right to satisfaction out 
of the funds is to intervene by petition, 


Appeal from the Circuit Court for Leon county. 

The 2d, 3d, 4th and 5th items of the last will and testa- 
ment of Mr. David C. Wilson, Sr., were as follows: 

Second. I will and direct that the present mercan- 
tile business of D. C. Wilson & Co. be continued during 
the natural life of my wife, Elizabeth Wilson, provided 
the same can be done with profit and satisfaction, under 
the supervision of my said executors and executrices, one- 
half of the net profits thereof to go to the credit of D. C. 
Wilson, Jr., and the other half to the credit of my estate. 
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[This business was discontinued some time before the death 
of Mrs. Wilson.—Rep. | 

Third. I do will and direct that all tle rents, issues and 
profits arising from my real estate be devoted to the sup- 
port of my family, consisting of my wife, my daughter, 
Mary Catherine, and my daughter, Florida A. F. Warden, 
and her three children, R. A. Gibson, Lizzie and D. L. 
Warden, and if the rents, issues and profits aforesaid, be 
not sufficient for that purpose, that so much of the net 
profits of the firmof D. C. Wilson & Co., belonging to my 
estate, as may be necessary to supply the deficiency, be used 
and applied for that purpose. 

Fourth. I do will and direct that no division, under any 
circumstances, shall be made of my estate, either real or 
personal, until the decease of my wife, Elizabeth Wilson, but 
that the same be subject to and under the control of my 
said wife, under the advice‘and assistance of my executors 
and her co-executrix. 

Fifth. It is my will and desire that on the death of my 
wife, my estate be equally divided, share and share alike, 
between my children, or in the event of the death of either 
of them previous to the decease of my wife, the portion of 
such deceased child or children shall go to his child or 
children, such child or children inheriting in place of its 
deceased parent. 


Rk. B. Hilton tor Appellants. 
George P. Raney for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This is a controversy between creditors. 
D. C. Wilson, Jr.,on August 1, 1873, assigned by an in- 
denture, not witnessed or recorded, to appellants, so much 
of the estate of his father, then deceased, as would amount 
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to two thousand dollars, to secure their claim against him 
amounting to $1,816.85. The estate was principally real 
property, in which D. C. Wilson, Jr. had, under the will 
of his father, a vested remainder in fee, to vest in posses- 
sion upon the death of his mother. His mother died in 
November, 1880. This assignment was not recorded. 

Post & Hobby recovered a judgment against D. C. Wil- 
son, Jr., in the Cireuit Court in Leon county, where the 
land was situated, on the 5th of November, 1875, for $487.- 
75 and costs. 

Appellants recovered a judgment against said D. C. Wil- 
son, Jr., in the same court on February 4, 1878, for $2,026.- 
76 and costs. 

The lands were sold under proceedings for partition 
among the heirs and the part of the proceeds in money going 
to D. C. W., Jr.; were deposited in bank under the direc- 
tion of the court. 

Appellants, soon after the death of the mother of the 
judgment debtor, filed their bill to subject his interest in 
the estate to the payment of their claim by virtue of 
the assignment of August 1,1873. Post, survivor of Post & 
Hobby, intervened by petition, after the partition sale, claim- 
ing priority by virtue of the lien of the judgment of Post & 
Hobby, which was recovered prior to the judgment of ap- 
pellants. This judgment of Post & Hobby was a lien upon 
the vested interest of the judgment debtor upon its rendi- 
tion, under the statute, and was therefore entitled to prior- 
ity of payment out of the proceeds of the sale of the real 
estate. 1 Story’s Eq. Jur., 523; Garvin vs. Garvin, 1 Rich., 
S. C., 62. 

The indenture by which D. C. Wilson, Jr., assigned his 
interest in the property was not recorded so as to be a 
charge upon the real estate as against creditors or subse- 
quent purchasers without notice. The statute says: ‘ No 
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conveyance, transfer or mortgage of real property, or of 
any interest therein, shall be good or effectual in law or in 
equity against creditors or subsequent purchasers for a val- 
uable consideration and without notice, unless the same 
shall be recorded in the ottice assigned by law for that pur- 
pose.” McClellan’s Dig., 215, $6. 

It appears that Post & Hobby had no notice of this lien of 
theappellants prior to the recovery of their judgment. The 
arbitrary provision of the statute forbids the courts of law 
or equity giving vitality to that a-signment as against the 
creditor or asubsequent purchaserfor value without notice of 
the lien. Massey vs. Hubbard, 18 Fla., 688, 694; Carr vs. 
Thomas, Id., 736, 750; Ginteau vs. Wisely, 47 II!., 433 ; 
McFadden vs. Worthington, 45 IIl., 362; Massey vs. West- 
cott, 40 Til., 160; Martin vs. Dryden, 1 Gilman, 187; De- } 
Vendell vs. Hamilton, 27 Ala., 156. 

The second proposition of appellants is that by reason of 
their diligence in filing their bill, the discovery and bringing 
into court the defendant’s assets, they are entitled to prior- 
ity over all other creditors to the tnll extent of their claim 
with all costs and expenses and a reasonable solicitor’s fee 
for bringing the fund into court. 

That is the rule asadopted by courts of equity upon bills 
filed by judgment creditors to discover and reach assets not 
subject to execution at law. The judgment creditor who 
first institutes a suit and serves his subpoena, or otherwise 
entitles himself to the law of /is pendens, obtains a lien upon 
the assets which his bill seeks to reach, and upon obtaining a 
decree he is entitled to the fruits of his diligence. But if 
property be subject to execution at law so that the plaintiff 
can levy his writ thereon, it is not, before it vests in the 
receiver, so bound by a bill that it cannot be levied on and 
sold under an execution issued by another creditor. Free- 
manu on Executions, $434, and notes. 
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Here the property was subject to the execution of appel- 
lants and of Post & Hobby to the extent of the interest of 
the judgment debtor betore the partition sale; and after 
the sale the proceeds were applicable to the payment of the 
judgments in the order of their priority, as we have before 
shown. There was no discovery of property not liable to 
execution at law, in respect to the real estate trom which 
this fund was in great part produced. 

The lien of the judgment of Post & Hobby upon the real 
estate, having priority of the judgment of the appellants, it 
is entitled to preference of payment out of the procecds of 
the sale, the fund not having been discovered by means or 
through the influence of the complainants’ bill as a credi- 
tor’s bill. 

The creditors, Post & Hobby, intervened in the proceed- 
ings for a partition by petition. “That this is the usual 
and proper mode of bringing forward the demands of such 
creditors having a right to come into equity for satisfaction 
out of the fund, is well settled.” Garvin vs. Garvin, 1 
Rich., 60, citing Simons vs. Simons, Harper’s 8. C. Kq., 
256. 

The deeree of the Circuit Court is attirmed. 





Evisan P. Ruswine et ux., APPELLANTS, vs. THOMPSON’S 
ExecutTors, APPELLEES. 


7 


1. A decree pro confesso in default of pleading against a defendant who 
has been summoned by publication, must be signed by the Judge. 
If signed by Solicitors it is nugatory. [In this case there is an- 
other order signed by the Judge, which is substantially a decree 
pro confesso. ] 


2. A final decree rendered against a party failing to plead or answer, 
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without a decree pro con. having been entered, may be irregular, 
but the final decree is not therefore void. If erroneous. it may 
be set aside on appeal, but no advantage ean be taken of the 
error collaterally, as when the record is offered in evidence. 

3. After a decree pro confesso the complainant may proceed er parte, 
and on his motion the cause may be referred to a referee for trial 
and final decree under the Constitution and the statute, and a de- 
cree rendered by a referee so appointed, when duly recorded, is 
effective as a decree rendered by the court. 

4. A referee is a judicial officer appointed by the Circuit Court. and the 
order appointing him, though irregular, makes him an officer de 
Sacto, whose title cannot be assailed in a collateral proceeding. 
If the appointment be irregularly made the remedy for the error 
is by motion in the same court or by appeal. 


Appeal from the Cireuit Court for Duval county. 

Appellants brought ejectment against respondents, 
Lofton and McDonell, executors of E. M. Thompson, to 
recover certain lands in Duval county, and a verdict was 
had against plaintiffs, who appeal from the judgment 
thereon. 

Plaintifts proved a deed executed by Lofton to Eliza G. 
Magruder in 1876; that she died in 1883, and that Rush- 
ing’s wife, one of plaintifts, was her daughter and only heir 
at law. 

Defendant offered in evidence the record of a decree in 
chancery rendered in the county of Duval by a referee by 
which decree the deed of Lofton to Mrs. Magruder was an- 
nulled for fraud and held to be utterly void. 

The record of the decree consisted, (1,) of a bill in equity 
filed by Alexander Lofton October 16, 1877, against Eliza 
G. Magruder, alleging fraud and deceit in procuring the 
deed in 1876 and praying that it be declared void and can- 
celled ; (2,) a subpoena issued and returned not served, de- 
fendant not found ; (3,) an order signed by the Judge Oc- 
tober 18, 1877, reciting that it appeared by affidavit that 
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the defendant, Eliza G. Magruder, resides in the State of 
Georgia, and ordering that she appear and plead or demur 
to the bill, or that it would be taken as confessed, and that 
this order be published four months; (4,) an affidavit of 
the publication required for four months, commencing Oc- 
tober 23, 1877, filed March 4th, 1878; (5,) a paper, in 
form a decree pro confesso, defendant having failed to ap- 
pear or plead, entered on rule day in March, 1878, not 
signed by the Judge but signed by complainants’ solici- 
tors; (6,) an order signed by the Judge May 8, 1878, to 
wit: “It appearing to the court by the papers on 
file in this suit that a bill has been regularly 
filed; that no plea, answer or demurrer has been put 
in by the defendant, that a decree pro confesso has been reg- 
ularly taken and filed and entered, and that the time for 
further pleading has expired under the rule ; it is there- 
upon ordered, on motion ef complainants’ solicitor, that 
the said cause be referred to a special master to take testi- 
mony therein and to report with all convenient speed the 
same to this court.” H. Jenkins, Jr., was appointed as 
such special master ; (7,) an order dated March 19th, 1880, 
signed by the Judge, as follows: “ Whereas, on motion 
made to this court of chancery heretofore in this cause by 
solicitors for complainants, the same was by an order of 
this court referred to Horatio Jenkins, Jr., Esq., as special 
master pro hac vice to take testimony therein, and to report 
the same to this court, and the said special master is now 
engaged in taking said testimony ; now on motion of the 


said complainants’ solicitors it is ordered that said eause be 
and the same is hereby referred to Horatio Jenkins, Jr., 
Esq., a practicing attorney of this court, as referee for trial 
and final determination according to the statutes of this 
State in such case made and provided ; (8) a final decree in 
the cause, annulling the deed as above stated. To the in- 
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troduction of this record and every part thereof as evidence 
the plaintiff objected, and especially objected to the so- 
called decree pro confesso because it was entered before the 
time for appearance had expired and because it was not 
signed by the Judge or Clerk. Objection was made to the 
order of reference to take testimony on the same grounds. 
Objection was made to the order referring the cause to a 
referee for trial on the ground that the court had no power 
to refer the same for trial by a referee on the motion of 
complainant without the consent of the defendant. The 
final decree was objected to on the ground of its incompe- 
tency and because it was void, the same not having been 
rendered by any competent court and because there was no 
decree pro confesso on which such final decree could be 
based. The court overruled the objections and submitted 
the said record as evidence to the jury. 

The court charged the jury that if the deed of Loiton 
to Mrs. Magruder was cancelled and annulled by a final de- 
cree rendered by Jenkins, as referee, appointed by an order 
of the Judge of the Cireuit Court, then said deed is of no ef- 
fect, and they should find for defendant, which charge was 
excepted to by plaintifis. 


C. P. & J. C. Cooper tor Appellants. 


This is an action of ejectment, brought on the 7th day 
of August, 1883, by the Appellants, plaintiffs, in the court 
below, against the detendants, Alexander Lofton and Thad- 
deus A. McDonell, the executors of E. M. Thompson, who 
are appellees here, to recover certain lands in Duval county. 

This case was tried with verdict and judgment for de- 
fendants, and from that final judgment this appeal is taken. 

The record shows that the plaintiffs proved the execu- 
tion of the deed to their ancestor by one of the defendants, 
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Alexander Lofton; they proved that Lofton was in pos- 
session when he made the deed to their ancestor, and the 
death of their ancessor, and their relationship to Lotton’s 
said grantee, their ancestor, showing that Octaviah Rush- 
ing was the sole surviving heir of said grantee of Lofton. 
The plaintift then had shown a right to recover the lands 
in controversy. Now, what was the defence. 

The defendants introduced the record and final decree in 
the chancery case of Alexander Lofton vs. Elijah G. Ma- 
gruder, to show that the deed under which plaintiffs claim 
title from Alexander Lofton to Eliza G. Magruder, the an- 
eestor of plaintifts, of the land in suit, had been decreed to 
be null and void and cancelled of record, and could not be 
used to show title by plaintiffs. The court admitted this 
record and decree, and charged the jury that plaintiffs could 
not recover under the deed of their ancestor, because it was 
null and void under said decree. 

The questions, then, for review in this court, are whether 
there was any deeree setting aside this deed, and whether 
this record and decree should have been admitted in evi- 
dence as a defence in this cause. 

An inspection of this decree shows that it was made on 
on the 5th day of May, A. D. 1880, by Horatio Jenkins 
Jr., as referee, and the order appointing Horatio Jenkins 
such referee, shows that he was made such referee on the 
motion of complainant, Lofton’s solicitor alone, and not 
the consent or “ application ” of both complainant and de- 
fendant. This record in case of Lofton vs. Magruder shows 
that the service was made upon defendant by publication ; 
that on the 4th day of March, 1878, a decree pro confesso, 
signed by complainant’s solicitor, was entered against the 
defendant, Magruder; a special master was appointed to 
take the testimony on motion of complainant’s solicitor, 
testimony taken, and then, in that condition of the case, 
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this referee, who made this decree, was appointed on mo- 
tion of complainants’ solicitors. 

This paper, which purported to be a decree by a reform, 
cancelling the deed under which plaintifts, Rushing and 
wife, claimed title, was not a decree at all, but was totally 
void, of no effect, and ought not to have been allowed to 
have been introduced in this case. 

Ist. Because Horatio Jenkins had no authority of law 
to make this decree, as he must derive his authority from 
the order of Judge R. B. Archibald, of the 19th day of 
March, A. D. 1880, appointing him, and said Judge had 
no authority, under the Constitution and Laws of this 
State, to delegate his power to another as Circuit Judge, 
except on the “application of the parties,” that is, of both 
parties to a suit. Defendant had never appeared, an at- 
tempted decree pro confesso had been taken : under these cir- 
cumstances Judge Archibald’s order appointing this referee 
was made. 

The provision of the Constitution is that on “application 
of the parties” the Circuit Court may appoint a referee. 
Jenkins, therefore, under the circumstances of this case, 
had no jurisdiction atall of the cause, as the Cirenit Judge 
had no authority to appoint him. 

“ Jurisdiction is conferred upon courts by the Constitu- 
tion and Laws of the country in whith they are situate, 
authorizing them to hear and determine causes between 
parties, and to carry their judgments into effect.” 

“Jurisdiction is conterred by the authority which organ- 
izes the court, and is to be sought for in the general nature 
of its power, or in theauthority specially conferred.” 

A decree pronounced by a court having no authority to 
determine the matter in issue is void, and may be shown to 
besoin any collateral proceeding in which it is. 13 Fla. 393 ; 
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2 Ohio 8., 223; 5 Foster, 299; G. Green, 2 Iowa, 15; 29 
Wis., 419; Freeman Judgments, §120; 10 Wall., 308. 

Whenever jurisdiction is to be acquired in aspecial man- 
ner, as of a referee, we contend, to wit: on the consent of 
the parties, the particular state of tacts necessary to confer 
jurisdiction must have existed, or the judgment is void. 
Here the referee was appointed on motion of one party 
only, and the referee never obtained jurisdiction to make 
the decree attempting to cancel this deed. 5 Harris & 
Johnson, 130; 27 Ala., 391, 663; 6 Wheat., 119; 11 
Wend., 647; 3 Ohio, 553; 2 Blackford, 82: 3 Humph., 
313; 6 Fla., 13. 

This decree is based on a so-called decree pro confesso 
signed by complainant, Lofton’s solicitors, not by Judge or 
Clerk of Court, and is made 30 days before the time when 
it could be taken, so that no decree final could go on such 
pro confesso. 

This decree was made on the 5th day of March, A. D. 
1880, and filed February 3d, 1881. The two years for bill 
of review or appeal has passed. Mrs. Magruder did not 
die until February, A. D. 1883. These plaintifts cannot 
now correct or have reviewed these errors, under these cir- 
cumstances, so that they may now prove the decree was 
erroneous, even in this collateral proceeding. Vose vs. 
Morton, 4 Cush., 27; 11 Met., 370; 2 Met., 185; 4 Cow., 
458. 

This decree in case of Lofton vs. Magruder, introduced 
in this case, has never been confirmed or adopted by order 
of the Circuit Court, making it the decree of said Circuit 
Court of Duval county, Florida. The constitutional pro- 
vision allows referee to try case, but nowhere provides for 
his entering a decree to make a decree of record of any 
court in this State. 

We insist that the act of 1879, authorizing the decision 
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of a referee to be made a decree of the Cireuit Court with- 
out action by that court, is unconstitutional and void, be- 
cause the provision of the Constitution authorizing the ap- 
pointment of referees confines their powers to trying the 
cause, and does not include the entering of a decree. The 
Constitution provides for certain courts, and says there shall 
be none other. This act, then, as to giving powers to a 
referee to enter final decree gives him judicial power unau- 
thorized by the Constitution. This court, in case of Cham- 
bers vs. Savage, 13 Fla., page 538, has decided that this 
power to try a cause by a reteree does not include the 
power to make a final judgment or decree binding in law 
as such. Chambers vs. Savage, 13 Fla., 587. 

For the toregoing reason we say the record and decree 
ought never to have been admitted in evidence in this case 
of Rushton and Wife vs. Lofton, and verdict and judgment 
should have been for plaintiffs, who had shown their right 
to recover the lands in question. ; 

We contend that there is no decree pro confesso or order 
taking bill as confessed, and therefore that decree final is 
not a decree and defendants were not cut oft from tlieir 
right to be heard on appointment. of referee. 


T. A. McDonell tor Appellees. 
Tue Curer-Justice delivered the opinion of the court. 


The material questions are, 1, whether the cause was in 
a cundition to be referred for trial at the time it was re- 
ferred ; 2, whether the referee can be appointed on the ap- 
plication of one party, the other being in default; 3, 
whether under the Constitution and laws a referee has 
power to try a cause and render a final judgment or decree, 
to be eftectual as a judgment or decree of the Circuit Court 
without further action of the Judge of the Court. 
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The Circuit Court had jurisdiction of the bill in equity 
to set aside and cancel a deed for fraud. On the return of 
the subpeena showing defendant was not to be found the 
court had power to order defendant to appear and that the 
order be published. This was done and publication was 
made for four months, which time expired February 23, 
1878. On the fourth of March following complainants’ so- 
licitors entered, in torm, an order pro confesso not signed by 
the Judge. This order was of no effect without the signa- 
ture of the Judge. It was entered before the expiration of 
one month after the expiration of the four months, and 
would have been for that reason irregular if it had been 
signed by the Judge. Sec. 13, Act of 1828, McC. Dig., 
155. On the eighth day of May, 1878, the Judge made 
and signed an order reciting “that no plea, answer or de- 
murrer has been put in by the defendant, that a decree 
pro confesso has been regularly taken and filed and entered, 
and that the time for further pleading has expired under 
the rule,” it was, theretore, ordered that the cause be re- 
ferred to a master to take testimony. 

This order was made more than one month after the ex- 
piration of the publication for four months of the order to 
plead. Wecan but regard this order of May 8, in its terms 
and eftect, as an order taking the bill as confessed on that 
day. It refers to an order pro confesso as having been duly 
entered and adopts it over the signature of the Judge. It 
is equivalent to signing the first order on May 8, the date 
of the last order. 

Afterwards, on the 19th March, 1880, on motion ot the 
complainants’ solicitor, it was ordered that the cause be 
referred to H. Jenkins, Jr., a practicing attorney, as ref- 
eree, tor trial and final determination according to the stat- 
ute. 


It is objected that this order is void because the Consti- 
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tution does not authorize such reference for trial, except 
“upon the application of the parties,” thereby meaning all 
the parties in a suit. 

By rule 44 in equity, after the entry of an order taking 
the bill as confessed in default of pleading, “ thereupon the- 
cause shall be proceeded in ex parte,” &c. And thus, the 
defendant having been summoned in the manner required 
by law, and having failed to appear and plead within the 
time allowed, there is but one party before the court to pro- 
ceed in the cause and the court is authorized to proceed to 
take testimony and to a final determination of the matters 
before it in any manner authorized by law. The trial by 
a referee is provided for the convenience of the court and 
of parties and to expedite causes. In this case, there being 
but one acting party before the court, it is entirely consist- 
ent with the constitutional provision to refer the cause for 
trial on the motion of the only party before the court en-- 
titled to speak. . 

Upon another grouhd, however, it may be said that the 
decree could not be collaterally attacked. It has always 
been held that the title of an officer, de facto, acting under 
color of an election or appointment, cannot be inquired into 
collaterally, whether the office be judicial or ministerial. 

In Indiana it was provided by law that in case of the 
temporary absence of the Circuit Judge, the clerk, auditor 
and sheriff were authorized to appoint some member of the 
bar to preside as Judge. A vacancy occurred in the office 
of Judge and the officers mentioned appointed an attorney 
to preside, the appointment being in legal form. The 
court lield that the law did not authorize such an appoint- 
ment during a vacancy in the office of Judge, yet that a 
court de facto, if not de jure, was constituted, aud a party 
convicted of larceny could not, after conviction, call in. 
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question the authority of the court. Case vs. The State, 5 
Ind., 1. 

Where, in Ohio, a clerk had been appointed by Judges, 
whose appointment to the judicial office had been regular 
in form but at the time of the appointment of the clerk by 
them they were not rightfully in office, it was leld 
that as they were in by color of right they were Judges de 
facto, and as to the public or individuals their acts must be 
held valid. State vs. Alling, 12 Ohio, 16. 

It would be strange, indeed, if the judgment or decree of 
a court of competent jurisdiction could be impeached on 
the ground that a flaw had been discovered in the commis- 
sion of the Judge. People vs. White, 24 Wend., 520, 527. 

In Tennessee, one under thirty years of age was ap- 
pointed Circuit Judge, contrary to the provisions of the 
Constitution. The court says: The Governor’s commission 
renders the functionary prima facie competent and clothes 
him with powers of the office so far as his official acts are 
concerned. He may be removed {rom office and his powers 
terminated by the proper proceedings, bu* until that is 
done his acts are binding. The plaintiff in error had been 
indicted tor a crime when this judge presided, aud the judg- 
ment was affirmed. Blackburu vs. State, 3 Head., 690. 

The same doctrine was held in Pepin vs. Lachenmeyer, 
45 N. Y.,27; People vs. Cook, 8 N. Y., 67, citing many au- 
thorities; MelInstry vs. Tanner, 9 Johus., 135; Bucking- 
ham vs. Ruggles, 15 Mass., 180; Tolle vs. Stone, Burnett, 
Wis., 230; Jn re Boyle, 9 Wis., 260. 

And so it seems that though there be a defect in the ti- 
tle of a person exercising the duties ot an office, whether 
it be on account of some personal disqualification or be- 
cause of the improper exercise of the appointing power, it 
he is in the office under the color of an appointment by 
proper authority, his official acts are recognized as valid 
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and not liable to collateral attack on the ground of defect 
in his title. 

A referee isa judicial officer who may be appointed by the 
Gircuit Judge to try and determine a cause betore the court, 
and according to the authorities in analagous cases, his 
commission, though there may be some irregularity in his 
appointment, makes him an officer de facto whose title cannot 
be assailed iu a collateral proceeding. If the Judge has 
improvidently made the order appointing the referee, the 
remedy for the error is iu the same court or by appeal. 

‘Counsel for appellant, arguing that the finding and de- 
cision of the referee is not a final decree, refer to the rul- 
ing of this court in Chambers vs. Savage & Haile, 13 Fla., 
555. That case arose before the passage of any act by the 
Legislature regulating appeals or regulating the proceed- 
ings and trial before referees, and the manner of entering 
judgments upon their findings, and the result was that as 
there was then no law providing for the entry of their 
judgments in the record of any court, there was no machin- 
ery provided for the enforcement of such judgments or for 
appealing therefrom. No provision had been made for 
filing or recording the proceedings of the referee in the 
clerk’s office, or making the finding a judgment of the 
court, aud a return made by the clerk upon an appeal could 
not be recognized until the Legislature should make proper 
provision, or the court should direct judgment to be en- 
tered upon the finding of the referee. 

The action of the Legislature in 1879, chapter 3122, 
supplemented the provision of the Constitutivn on the sub- 
ject, regulated the trial, empowered the referee to summon 
witnesses, to file his findings in the clerk’s office, provided 
tor granting new trials, and the entering and recording of 
his judgments and decrees by the clerk, and that the same 
shall be eftected as other judgments and decrees of the Cir- 
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cuit Court. The judgments and decrees of referees duly 
appointed are intended by the constitutional provision to be 
efficacious and final as judgment and decrees rendered by 
the Circuit Judge. The referee for the purposes of the trial 
and final decisions is substituted for the Judge. The cause 
is commenced in the Circuit Court and the judgment is that 
of the court when duly entered. 

But it is said by appellant that the proceedings betore 
the referee were unauthorized and void, that he had no ju- 
risdiction of the cause for the reason that the decree pyro 
confesso, so-called, was prematurely entered and was not 
signed by the Judge as the law requires and therefore the 
judge had no power to take further proceedings looking to 
a final decreee. 

We think the order made subsequent to the irregular en- 
try of the order pro confesso is substantially a decree taking 
the bill as confessed, as before observed. But if no regu- 
lar decree pro con. had been entered it did not affect the ju- 
risdiction of the court to render a final decree. 

In Savage vs. Berry, 2 Scammon, 545, it was held that 
the want of a formal entry that the bill be taken for con- 
fessed is not material and does not prejudice the defendant ; 
that the objection is purely technical, not in the least aftect- 
ing the justice of the case, and that the want of such for- 
mal entry in the record could not be assigned for error. 

In Heath vs. Mitcherson,1 J. J. Mar., 547, the court 
say that after due service the court hada right to de- 
cree as to the defendant and it was not necessary that 
it should appear formally on the record that the bill was 
taken as confessed against him. The decree was aftirmed 
on appeal. 

In Shields vs. Bryant, 3 Bibb, 525; Carman vs. Watson 
& Pope, 1 How., Miss., 333; and Legrand vs. Francisco, 3 
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Munf., 83, the final decree was set aside as irregular or erro- 
neous because no decree pro confesso had been entered. 

In Brown vs. Humphreys, 1 J. J. Mar., 392, a final de- 
cree was set aside as irregular because the decree pro con. 
was entered before the time for appearance had expired. 

And so it seems that the courts have held that the absence 
from the record of a decree pro confesso is not good ground 
for reversal of a final decree; or that if no decree pro 
confesso had been entered the final decree was irregular or 
ermoneous and reversed, but we have found no case in which 
the final decree was held void for that reason, or that it af- 
fected the jurisdiction of the court. 

It is a well settled rule that jurisdiction being obtained 
over the person and the subject matter, no error in its ex- 
ercise can make the judgment void. The authority to 
decide being shown, it cannot be divested by being improp- 
erly or incorrectly employed. Freeman on Judg., §135, 
and notes. 

Especially is it settled also that a domestic judgment 
cannot be assailed collaterally, there being no want of ju- 
risdiction shown by the record itself. Whatever errors 
or irregularities may appear upon its face to have been com- 
mitted by the court rendering a judgment, if the court has 
acted within its jurisdiction once obtained the judgment 
cannot be assailed, except in the court where it was pro- 
nounced, by moving to set it aside, or by equitable aid to 
prevent its execution, or by appeal to a higher tribunal to 
reverse or correct it. Freeman Judg., §$130, 135, and au- 
thorities cited. 

In this case there does not appear to be a defect of juris- 
diction. The court of chancery had power to decree the 
prayer of the bill, and to acquire jurisdiction of the person 
as to the ves by publication and proof thereof. On com- 
pleting the statutory service of notice the court had power 
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to appoint a referee and the referee had power to hear 
and determine. No error is alleged in the proceedings 
from the filing of the bill to the final decree, which is not, 
if it be error, an irregularity not affecting the jurisdiction. 
If irregularity exists, a court of superior, not of collateral 
jurisdiction, can correct it. 

The appellants here are suing as the heirs at law of the 
granteee named in thedeed which was set aside by this de- 
cree. She was a party to the decree annulling that deed, 
and the plaintiffs claim in her right and occupy the same 
position she would occupy if she was living and was the 
plaintiff here instead of her heirs. They are, therefore, 
directly affected by the decree as though they had been 


parties, and can avoid it only as Mrs. Magruder herself 


could avoid it if she were living. 

There was no error in admitting the record of the decree 
as evidence, and the effect of At was necessarily to destroy 
the plaintiffs’ evidence of title. 

The judgment is affirmed. 





PaRaN Moopy ET UX., APPELLANTS, Vs. THE J ACKSONVILLE, 
Tampa AND Kry West RarLroapD COMPANY ET ALS., 
APPELLEES. 


1. The State has the right to make a compulsory purchase of, or to’ 


condemn the property of the citizen for a public use or purpose, 
just compensation being made to the titizen for it. 

2. Such right the State through the legislative department of the gov- 
ernment may grant to an incorporated railway company having 
the usual franchises and duties attaching to such companies, to 
the extent that the property is necessary for the use of the cor- 
poration in accomplishing the purposes of its creation. The 
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statute, however, must provide just compensation to the gitizen 
for his property so authorized to be taken. 

3. Neither an award of damages, nor a judgment ayainst a corporation 
for damages ascertained, or to be ascertained by commissioners, 
is a just compensation to the citizen for the appropriation of his 
property by the corporation to its use in the construction of its 
road, 

4. The designation of the corporation in whom such right to condemn 

— for public use is to be vested, the method of condemnation and 
the fixing the nature and extent of the compensation to be made 
for the property, are powers vested exclusively in the legislative 
department of the government. 

5. In this case an entry for the purpose of continuin z an unlawful ap- 
propriation or taking was enjoined. Subsequently the injunction 
was dissolved upon the corporation obtaining a bond approved 
by the Judge under which the value of the property to be taken 
was secured to be paid after appraisement to the landowner : 
Held, In the absence of legislation giving such right to the cor- 
poration, that the court had no power to authorize a compulsory 
purchase by it or to prescribe a method of condemnation, or fix 
a compensation, just or unjust; that these were levislative 
**functions,’’ which no part of the judicial department of 
the government could exercise unless the power so to do was 
‘‘expressly provided for by the Constitution.“’ The last clause 
of section 8 of the Declaration of Rights, Article 3 of the Consti- 
tution, and so much of chapter 1987 of the Laws, as proposes to 
vest in railroad corporations the right to condemn property and 
to fix the compensation to be made, construed. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


E. M. L’ Engle for Appellants, cited : 


Cooley’s Const. Lim., [618], [620]; Morawetz on Private 
Corp., §32; Bradley vs. N. Y. and N. H.R. R. Co., 21 
Conn., 306-7; 4 Hill, (N. Y.) 81; Charles River Bridge 
vs. Warren Bridge, 11 Peters, 420; Perrin vs. C. and D. 
C. Co., 9 How., 172; Sprague vs. Birdsall, 2 Cowen, 420; 
Young vs. McKenzie et al., 3 Kelly, (Ga.) 45 ; Mims vs. M. 
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and W. R. R. Co., Ib., 8388; Young vs. Harrison e¢ al., 6 
Ib., 150; B. B. & C. R. R. Co. vs. Terris, 26 Texas, 601-2 ; 
Opinion of Sharkey, C. J., in Thompson vs. G. G. R. R. & 
B. Co., 3 How., (Miss.) 248, et seg. ; Walther vs. Warner, 
25 Mo., 277; Shepardson vs. M. & B. R. R. Co., 6 Wis., 
605 ; Powers vs. Bears, 12 Wis., 218; McCann vs. Sierra 
Co., 7 Cal., 121; Carson vs. Coleman, 3 Stockton, 106; 
Rubottom vs. McClure, 4 Blackf., 505 ; Loop vs. Chamber- 
lain, 20 Wis., 185; White vs. N. & N. R. R. Co., 7 Heisk., 
(Tenn.) 518; S. W. R. R. Co. vs. S. & A. Tel. Co., 46 Ga., 
43; Gray vs. 1st Div. of St. Paul and Pacific R. R. Co., 13 
Minn., 315; U.S. vs. Russell, 13 Wall., 627; Parham vs. 
Justices, 9 Ga; 341; Riber vs. Striker, 63 N. Y., 136; 
Piscataqua Bridge vs. N. H. Bridge, 7 N. H., 70; Blood- 
good vs. M. & H. Ry. Co.,18 Wend., 9; 2 Kent, (12th Ed.) 
339, et seq., and notes; 1 Redfield on R., 297, et seg., and 
notes; Ashe vs. Cummings, 50 N. H., 591; Lowell vs. Bos- 
ton, 111 Mass., 457, 454, 467; Angell on Water Courses, 
(7th Ed.) §466 a, (p. 624) note 1, and p. 651, n. 4; McC. 
Digest, p. 281, §14; MeC. Digest, p. 282, §16; McC. Di- 
gest, $17; Burns vs. M. & M. R. R. Co., 9 Wis., 450; Me- 
Aulay vs. W. V. R. R. Co., 33 Vt., 311; Carson vs. Cole- 
man, 3 Stockton, 106; Miller vs. A. & 8. R. R. Co., 6 Hill, 
(N. Y.) 61; 7 N. H., 70; 1 Story’s Eq. Jurisp., §§64, 96, 
177; Bacon’s Abridgment, Title Court of Chancery, C; 
Authorities cited in 8 Wait’s A. & D., 150; Walther & 
Warner, 25 Mo., 285; Piscataqua Bridge vs. N. H. Bridge, 
7 N. H., 71, 72; Henniker vs. Contoocook Valley R. R. 
Co., 29 N. H., (9 Foster) 152, and authorities cited ; Brown 
vs. Beatly, 34 Miss., 243-4, and authorities cited; 50 N. 
H., 616; Henderson et al. vs. N. Y. OC. R. R., 78 N. Y., 
423 ; I Story’s Eq. Jurisp., 64 k to $77. 
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2 Kent’s Comm’s., (4th Ed.) 339; 1 Blackstone Comm’s., 
139; Webster’s Dictionary ; Pumpelly vs. G. B. Co., 13 
Wall., 166, 177, 178, 179, 181; Orr vs. Quinby, 54 N. H., 
646 ; 54 N. H., 611; 1 Story’s Eq. Jur., secs. 64, 96, 177; 
U.S. ve. U. P. R. R., 91 U.S., 85; 3 Kelly, (Ga.) 45; 
Cooley Const. Lim., 182, 184; Thompson vs. G. G. R. R., 
4 How., 247; White vs. N.& N. R. R. Co., 7 Heiskell, 
518; Fletcher vs. Peck, 6 Cranch, 87; Morris vs. People, 
3 Denio, 381; DeCamp vs. Eveland, 19 Barb., 81; Clark 
vs. People, 26 Wend., 599; Cons. of Ala., Art. 2, Sec. T; 
Bloodgood vs. M. & H. R. R., 18 Wend., 9; 1 Redfield on 
Railways, 261, sec. 71; Henderson et al. vs. N. Y. C. R. 
R. R., 78 N. Y., 423; Gardner vs. Newburgh, 2 Johns., 
162; Rogers vs. Bradshaw, 20 Johns., 735; Jerome vs. 
Ross, 7 Johns., 316; Bloodgood vs. M. & H. R. R., 14 
Wend., 53; 18 Wend., 10; Chapman ef a/. vs. Gates, 
54 N. Y., 148,146; S. W. R. R. Co. vs. 8S. & A. Tel. Co., 
46 Ga., 51; 12 Am. Reports, 585; Parham vs. The Jus- 
tices of Decatur Co., 9 Ga., 341; Bohlman vs. Green Bay 
and L. P. R. R. Co., 30 Wis., 107; Powers ef a/. vs. Bears 
et al., 12 Wis., 213; Shepardson vs. Milwaukee and Beloit 
R. R. Co., 6 Wis., 605; Pittsburg vs. Scott, 1 Barr, 309, 
(1 Pa. St.); Commonwealth vs. Wood, 10 Pa. St., 97; 
White vs. R. R. Co., 7 Heisk., 533 ; Butler vs. Sewer Com- 
missioners, 39 N. J., (Law) 665 ; Bonaparte vs. C. & A. R. 
R. Co., 1 Bald., C. C. U.S..—; Ashe vs. Cummings, 50 
N. H., 591; Henry vs. Dubuque & Pacific R. R., 2 Lowa, 
288; Sater vs. Plank Road Co., 1 Lowa, 386; Syracuse vs. 
Cincinnati, 14 Ohio, 174; Gray vs. First Div. of St. P. & 
P. R. R. Co., 13 Minn., 315 ; B. B. Brazos & Colorado R. R. 
Co. vs. Ferris, 26 Texas, 588 ; Haverhill Bridge Proprie- 
tors vs. County Commissioners, 103 Mass., 124; s. c., 4 
Am. Reports, 519; McAulay vs. Vermont Railroad Com- 
pany, 33 Vermont, 311 ; Stacey vs. Vermont Central Rail- 
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road Company, 27 Vermont, 39; Piscataqua Bridge vs. N. 
H. Bridge, 7 N. H., 35; Pet. of Mt. Wash’n. So. Co., 35 
N. H., 134; Bristol vs. New Chester, 3 N. H., 524, 535; 
Eastman vs. Co., 44 N. H., 150; San Mateo Water Works 
vs. Sharpstein, 50 Cal., 284; Sanborn vs. Belden, Judge, 
51 Cal., 266; Vilhac vs. S. & I. R. R. Co., 53 Cal., 208 ; 
Cairo and Fulton R. R. Co. vs. Turner, 21 Ark., 494; Peo- 
ple ex rel., D. & 8S. R. R. Co. vs. McRoberts, 62 IIl., 38 ; 
People ex rel., vs. Williams, 51 IIl., 63; Hall et ai., vs. 
People, 57 Ill., 309; 3 Stock., 106; 6 Hill, 61; 7 N. H., 
70; Kennedy vs. M. & St. Paul Railway Company, 22 Wis., 
581; Loop vs. Chamberlain, 20 Wis., 135. 


Fleming & Daniel for Appellees, cited : 


Declaration of Rights, sec. 8, (last clause,) Constitution ot 
Florida, p. 4; Pierce on Railroads, 162; Pierce on Rail- 
roads, 163 ; Cooley on Constitutional Lim., 694; Mitchell 
vs. Maxwell, 2 Fla., 597; Hz-parte J. C. H., 17 Fla., 369 ; 
Pierce on Railroads, 164; Cooley’s Const. Lim., (5th Ed.,) 
p- 697; 1 Redfield on Railways, (5th Ed.,) p. p. 296, 297, 
298, 299, and notes 5,6 and 7; Cairo & Fulton Railroad 
Co, vs. Turner, 31 Ark., 494; 25 Am. Reports, 564, 570; 
Bloodgood vs. The Mohawk & Hudson R. R. Co., 18 Wend., 
pp. 9, 16, 17, 18, 77; Fox vs. Western Pac. R. R. Co., 31 
Cal., 538; Smith et al., vs. Helmer, 7 Barb., 416; Gould 
vs. Glass, 19 Id., 190; Rexford vs. Knight, 1 N. Y., 308 ; 
Thatcher et al., vs. Dartmouth Bridge Co., 18 Pick., 501 ; 
Tuckahoe Canal Co. vs. Tuckahoe Railroad Co.,11 Leigh, 
77 ; Symonds et al., vs. Cincinnati, 14 Ohio, 171; Hatch vs. 
Vt. Cent. R. R. Co., 25 Vt., 66; People ex rel. Green vs. 
Michigan Southern R. R. Co.,3 Mich., 496 ; Smith vs. Mc- 
Adam, Id., 506: Rubottom ef a/., vs. McClure, 4 Blackf., 
305 ; Hankins vs. Lawrence, 8 Id., 266; New Albany and 
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Salem R. R. Co., vs. Connelly, 7 Ind., 32; Hamilton vs. 
Annapolis and Elk Ridge R. R. Co. et al., 1 Md., ch. 107; 
Commissioners, &c. vs. Bowie, 84 Ala., 461; Raleigh & 
Gaston Railroad Co. vs. Davis, 2 Dev. & Balt., Law, 451; 
Orr vs. Quinby, 54 F. N. H., 590; Ash vs. Cummings, 50 
N. H., 591; 1 Redfield on the Law of Railways, p. 298, 
note; 1 Redfield on Railways, 277, 278; Pierce on Rail- 
ways, 212; Cooley on Const. Lim., 702; Alabama and 
Florida Railroad Company vs. Burkett, 46 Ala., 578 ; 3 
Mass., 307, 310; Baldwin, U. 8. Circuit Court Reports, 
(Eastern Dist. of Pa. and New Jersey,) pp. 229, 230; 1 
Am. and Eng. R. R. Cases, p. 9; Mills on Eminent Do- 
main, Sec. 89; Covoley’s Const. Lim., p. 695, note 2; The 
People vs. Heyden, 6 Hill, 360, 361 ; Rixtord v-. Kington, 
11 N. Y., pp. 318, 314; Hooker vs. The Hew Haven and 
Northampton Co., 14 Ct., 146, (86 Am. Dec., 477,) ; Stevens 
vs. The Proprietors of the Middlesex Canal, 12 Mass., 468 ; 
1 High on Injunctions, sec. 622; 1 High on Injunctions, 
sec. 625; Perks vs. Wycombe, R. R. Co., 3 Gifford, 662 ; 
Gardner vs. Newburgh, 2 Johns. Ch., 161; (7 Am. Dee., 
526); Pumpelly vs. Green Bay Co., 13 Wall., 178; North 
Pac. R. R. Co. vs. Barnesville and Moorehead R. R. Co. et 
al., (U. 8. Ct. Ct., North. Dist. of Minn.,) 1 Am. and Eng. 
Ry. cases, p.%; Mad. Av. Baptist Church vs. Baptist 
Church in Oliver Street., 73 N. Y., 95; Henderson vs. The 
N. Y. C. R. R. Co., 78 N. Y., 4388 ; Cooley’s Const. Lim., 
p. 218; Cooley on Const. Lim., pp. 221, 222; Cooley on 
Const. Lim., p. 219; Ogden vs. Saunders, 12 Wheat., 213 ; 
Adams vs. Howe, 14 Mass., 340; Kellog vs. The State 
Treasurer, 44 Vt., 256, 259; Slack vs. Jacobs, 8 W. Va., 
612; Carpenter vs. Atherton, 25 Cal., 569; Metropolitan 
vs. Van Dyck, 27 N. Y., 460; People vs. Alberston, 55 Id., 
54; Cotton vs. Commissioners, 6 Fla., 614; Morrison vs. 
Springer, 15 Iowa, 848; Stewart vs. Supervisors, 30 Id., 
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15; State vs. Cummings, 36 Mo., 277; Ash vs. Parkinson, 
5 Nev., 35; Bridgés vs. Shallcross,6 W. Va., 570 ; Charles 
River Bridge vs. Warren Bridge, 6 Pick., 415. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The Jacksonville, Tampa and Key West Railroad Com- 
pany, through Ambler and others, its agents and contrac- 
tors, without the consent of the plaintiff, Mrs. Moody, and 
without previous condemnation of her land, had not 
only located their railroad over her land, but had entered 
upon it and were in the act of appropriating it to the con- 
struction of its road by telling trees, digging excavations 
and throwing up embankments. The court, upon the bill 
of plaintiffs setting up these facts, plaintiffs alleging also 
that they did not believe said corporation would have 
property that could be reached by a judgment at law for 
damages, enjoin the defendants from entering upon the 
land, and the corporation and its agents from felling trees, 
cutting excavations, throwing up embankments, or from 
proceeding with the building of the road on said land until 
the further order of the court. The corporation and its 
agents answering admit that after location of its line 
through the land described they have entered thereon with 
their laborers, that they have made some excavations and 
thrown up some embankments in the course of the con- 
struction of the said railroad, as the said’ road crosses the 
said lands within the limits of the statutory width allowed, 
and affirm a right todo so under the Laws of Florida and 
their charter. They admit that they have not paid for the 
said land or agreed to pay any specific sum therefor, and 
aftirm that they have exhausted every effort to do so with- 
out success. They answer further, that anterior to the fil- 
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ing of the bill proceedings to acquire title to so much of 
said land as is occupied by said railroad had been institu- 
ted, and that commissioners had been appointed under the 
statute to “ appraise the compensation to be made to com- 
plainant, and_ that complainant, P. Moody, had actual | 
knowledge and notice of these proceedings.” They say 
further, that since the filing of the bill plaintiffs have been 
served with notice, by the commissioners, of the place at 
which they would meet to consider the amount of compen- 
sation to which plaintifis are entitled, and allege that the 
company is the owner of a tranchise of great value, of 
about twelve miles of graded track in Duval county, and 
some iron, quantity not stated, soon to arrive to iron the 
same. They say further, that before the bill was filed they 
oftered the complainants a good and sufficient bond as‘secu- 
rity to them for the payment of the compensation which 
may be awarded for the lands appropriated, to be deter- 
mined by the commission. Defendants claim the right “to 
proceed with the construction of their road either before or 
after the commencement of or pending such proceedings in 
the Circuit Court for assessing the compensation to com- 
plainant,” but offer to give security for the payment of 
such compensation as may be awarded in the event such 
shall be held to be necessary, and also to comply with such 
equitable requirements as the court may direct and close , 
their answer by stating that there is no case made by the 
bill, and by claiming the same benefit of this fact as if they 
had demurred to the bill. There is an affidavit accompa- 
nying the answer which gives particulars of repeated at- 
tempts to adjust the matter with plaintiffs. It more than 
sustains the answer. 

Upon motion of defendants the court directed, “ that the 
said injunction be dissolved upon the execution of a good 
and sufficient bond to be approved by this court, payable 
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to the said complainants, in the sum of three thousand dol- 
lare, upon the condition that the said Jacksonville, Tampa 
& Key West Railroad will pay unto the said complainants the 
compensation to which they may be entitled for the taking 
and appropriating” (italies by this court) “ by the said com- 
pany, of any of the lands of the complainants in their said 
bill, mentioned by the award of the commissioners appointed 
or to be appointed to consider, ascertain and fix the same 
under the provisions of the act of the Legislature of the 
State of Florida entitled [an] act to provide a general law 
for the incorporation of railroads and canals,” approved 
February 19, 1874. A bond approved by the Judge and 
executed by parties other than the corporation, purporting 
to be in accordance with this order, was filed and both 
parties treating the injunction as dissolved the plaintifts 
appealed to this court. This case must be considered first 
with reference to the order granting the injunction, and sec- 
ond in reference to the order allowing its dissolution upen 
the giving of the bond required. An examination of this 
case as we have stated it,shows that the claim here made 
by this corporatiou and the claim adjudicated by the court 
was not a right of entry for the purpose of survey or loca- 
tion of the line of contemplated road, and that while the 
injunctional order first granted and subsequently dissolved 
was against any further entry, the further entry contempla- 
ted was one for the purpose of construction of the road and 
its permauent use by the company, such as is contemplated 
by the 4th sub-division of the act of the Legislature control- 
ling the subject. This case, therefore, does- not involve a 
decision of the question whether such corporation has the 
right of entry upon and passage over the land of plaintift 
tor preliminary surveys and location of tlie line of its road, 


‘such as is authorized by sub-division first of section ten of 


the statute referred to. Between the entry for construc- 
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tion and use and the entry for location and survey the stat- 
ute itself makes a distinction. For the first, it contem- 
plates compensation. For the latter, none is provided ex- 
cept such as is embraced in the final appraisement for the 
taking. 

The first general question here involved is whether this 
corporation has the power to make a compulsory purchase 
of the land of the citizen for the purpose of carrying out 
the objects of its charter. 

Under the power of eminent domain the sovereign may 
make a compulsory purchase of the property of the citizen 
when such property is to be appropriated to a public pur- 
pose or use, but such compulsory purchase, or taking as it 
is called, cannot be made even by the sovereign “ without 
just compensation.” Such is the provision of our Constitu- 
tion, which is a limitation upon all departments of the gov- 
ernment. This, we understand, is not here denied ; but if 
it were we should spend no time in hunting case of prece- 
dent to sustain a principle so universally admitted. 
Again, that which seeks to exercise this power here is a 
railroad company, invested with the usual franchises to be 
a corporation, to have the rights and duties of a common or 
public carrier with authority to construct a line of railway 
for the benefit of the public in aftording additional facili- 
ties of passenger travel and freight traffic. That this is a 
public purpose and use for which the land of the citizen 
may, to the extent it is necessary to accomplish such pub- 
lic purpose be condemned, is also a legal proposition so 
well established in this country that it is certainly unne- 
cessary to do more than state that such is the law. This 
leads us to the discussion of the true question in this case, 
and that question, in the language of the corporation here, 
is whether the act of the Legislature under which such 
claim is here made assures to the owner of the private prop- 
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erty proposed to be taken the just compensation contem- 
plated by the Constitution, as it is admitted that this cor- 
poration can be made the subject of the grant of a power to 
thus take the land, and that the proper department of the 
government to confer the power is the legislative depart- 
ment thereof. 

Sections 14, 15, 16, 17 and 18, of chapter 1987, Laws, 
grant to the corporation the power to acquire titles to land 
required for its “ purposes,” as well as the manner of its ex- 
ercise in a case of the character now before thecourt. The 
company is required to file a petition praying for the ap- 
pointment ot commissioners of appraisal by the Circuit 
Court, describing the land sought to be acquired, and after 
prescribing various proceedings, among which is notice and 
right to hearing by the parties interested, the act provides 
(sec. 17) that ‘the report of the commissioners shall be re- 
corded by the Clerk of the Court, in whose office the same 
is filed in the judgment book of said court, and at any time 
after filing the same the railroad or canal company may 
pay to such owner or owners of the lands so taken, or to 
the clerk of said court, for the use of said owner or owners, 
the amount awarded by said commissioners, and if neces- 
sary a writ of assistance shall be issued by the said Circuit 
Court to put such company in possession.” This is the 
compensatory clause for the taking authorized. The act 
authorizes the company “ to proceed with the construction 
and operation of the road, either before the commencement 
of or pending such proceedings in the Circuit Court, to ob- 
tain titles to the land along the line or route of its road, 
and there is no provision in the act authorizing the land- 
owner to institute the proceeding. Other provisions of the 
act regulating proceedings to acquire titles, under circum- 
stances not existing in this case, and which do not apply to 
it, are called to our attention by the appellee, but as they 














608 SUPREME COURT. 





Moody et ex. v. J. T. & K. W. R. R. Co.—Opinion of Court. 


do not control this proceeding or upon their face, or accord- 
ing to their plain letter and intent, purport in any manner 
to affect the present case it is ouly necessary to mention their 
character. These sections prescribe a method of proceed- 
ing, where the company shall not have acquired title to . 
land upon which “ they have constructed their track,” or 
it after attempt to acquire title, the title “attempted to be 
acquired is defective,” or the title is ina trustee of an infant 
or idiot without power of sale. 

From this recital of the provisions of the act it is seen 
that so far as the matter of making compensation to the 
owner is concerned, the statute requires nothing more than 
that “ the report of the commissioners shall be recorded by the 
Clerk of the Court in whose office the same is filed in the judg- 
ment book of said court.” It is said that this amounts toa 
judgment of the court. We do not think that this is so. 
We think, looking to this statute as an entirety, that the 
Legislature, in directing the recording of this award in the 
judgment book, did not intend to make it a judgment any 
more than a direction to record it in the deed or execution 
book would have manifested an intention to make it a deed 
or execution. Not only is this so, but the provision that 
the corporation may at any time after filing the award pay 
the sum awarded to the owner, seems to contemplate no pro- 
cess by which any judgment before the taking is consum- 
mated by absolute appropriation can be enforced at the in- 
stance of the land owner, and we think it clear from the 
terms of this section (17), and the provision in section 14, 
which provides that the corporation may proceed with the 
“ construction aud operation of its road,” that is to a com- 
plete taking, even before the filing of the petition to ascer- 
tain the damage, that the Leyislature contemplated here 
nothing except what it in words expressed ; and acting upon 
the idea that the corporation would pay after the filing of 
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the report fixing its amount, it did nothing more than “fix 
any time ” after such filing as the date upon which it might 
do so. Where is the authority in this statute or elsewhere 
tor the clerk, after recording the report in the judgment 
book, all that the law directs, to follow such record with 
a consideratum est per curiam against the corporation as to 
the damages awarded? It is true as contended by the cor- 
poration here that tle 14th section of the act provides that 
from the time of filing the petition the proceedings shall be 
considered a suit pending in the Circuit Court of such coun- 
ty, and to the extent t.at such proceedings as prescribed 
can be given effect as judicial proceedings, we will do so. 
Such is our duty. But surely, if we go beyond this, if we 
add to the plain terms of the law and authorize other and 
additional proceedings, and those, too, of the most impor- 
tant character, do we not become to that extent legislators, 
and in effect add to and amend this statute? Judicial leg- 
islation, to the extent that it exists anywhere, when clearly 
shown, is usurpation, and there is no more important or- 
ganic limitation viewed in any respect than that which in 
unmistakable terms says, to judicial tribunals, you shall 
not exercise the functions of the legislative department of 
the government. The simple filing of a report of the com- 
missioners, whether it be in one book or another, does not 
in any sense amount to more than ascertaining the amount 
of compensation or fixing the amount of the claim or debt. 
A taking of private property upon such simple finding of 
the amount of compensation due is clearly a “taking of 
private property without just compensation.” 

In view o. the fact that our conclusion is the same, view- 
ing this case in such aspect, and in view of the additional 
fact that this case has been argued in that light, we will, 
however, treat this filing of a report as equivalent to a 


judgment for the land owner. 
39 














610 SUPREME COURT. 








Moody et ux. v. J. T. & K. W. R. R. Co.—Opinion of Court. 








The question then is, is a judgment against a corpora- 
tion, with the right to have execution thereof, a just com- 
pensation to the land owner for the taking of his land for 
construction of the road of the corporation and its appro- 
‘priation to its use? ; 

Chancellor Kent’s view seems to be that the indemnity 
should, in cases which would admit of it, be previously and 
equitably ascertained, and be ready for reception concur- 
rently in point of time with the actual exercise of the right 
of eminent domain. 2 Kent’s Commentaries, 339, note. 
Mr. Justice Cooley, in his work on Constitutional Limita- 
tions, (5 Ed., p. 697) says: ‘“ On general principles it is es- 
sential that an adequate fund be provided trom which the 
owner of the property can certainly obtain compensation. 
It is not competent to deprive him of his property and turn 
him over to an action at law against a corporation which 
may or may not prove responsible and to a judgment of un- 
certain efficacy. For the consequence would be in some 
cases that the party might lose his estate without redress 
in violation of the inflexible maxim upon which the right 
is based.” 

In the case of Thompson vs. The Grand Gulf Railroad 
and Banking Company, (3 How., Miss., 249) one of the 
questions involved was whether a judgment was com- 
pensation within the meaning of the Constitution of 
that State. Chief-Justice Sharkey there says, “the judg- 
ment in this case is not compensation. A judgment is but 
a security for compefsation, or satisfaction, which may or 
may not prove productive. In principle there is no differ- 
ence between a julgment and a bond except that one is a 
security. of a higher nature than the other. Suppose the 
Legislature had said that the railroad company should give 
bond for the payment of the damages assessed, could it be 
said to be a compensation? And yet it might be quite 
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available as a judgment.” It is true that the Constitution 
of Mississippi, in force at the time this opinion was ren- 
dered, differed with ours in that it required that compensa- 
tion should be “first” made, but it is plain that this differ- 
ence does not render inapplicable here this definition of 
compensation, as it is given without reference to the time 
at which it was to be made. What is said is that “the 
judgment is not compensation.” 

Could language more completely cover a case than this 
language of these two eminent jurists does the present con- 
troversy? If the statute is construed to establish a claim or 
debt and leave the party to his action, this clearly is insuffi- 
cient, and if it gives a judgment the party might. lose his 
estate without redress. It must be borne in mind, too, that 
the statute with this construction does not leave the ques- 
tion of solvency or insolvency of the corporation open for 
inquiry. It permits nothing of the kind. Under this con- 
struction any corporation, whether it be solvent or insol- 
vent, whether all of its franchises and all of its property, 
owned at the time of taking the property of the citizen, 
and to be thereafter acquired, including the identical prop- 
erty taken, is or is not subject to a first mortgage equal to 
its full value, the citizen must accept the judgment against 
it as the just compensation of which the Constitution says 
no power in the government shall deprive him. We haye 
no doubt at all that that portion of the statute which au- 
thorizes the taking of private property and which we have 
been considering is unconstitutional and void. Under these 
circumstances our duty is to enforce the Constitution, the 
common superior of LegiSlatures and judicial tribunals, 
and disregard the statute to the extent indicated. As to 
any other part of it we say nothing. 

We leave this branch of this case with an allusion to a 
case to which our attention is especially called. by. the cor- 
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poration here. The case is Bloodgood vs. The Mohawk 
and Hudson Railroad Company, 18 Wend., 17. Chancellor 
Walworth in this case, in his comments upon the exercise 
of the power of eminent domain by the State or its agents, 
addresses his remarks in one place to the exercise of the 
right of eminent domain by the Siate or its agents for the 
purpose of making public highways or for the use 
of the State canals. He there says that the “ compen- 
sation must be either ascertained and paid to him before 
his property is thus appropriated, or an appropriate remedy 
must be provided, and upon an adequate fund whereby he 
may obtain such compensation through the medium of the 
courts of justice if those whose duty it is to make such 
compensation refuse to do so.” He then gives as an illus- 
tration of his views the remedy in a case where the town, 
county or State officers refuse to do their duty “ in ascer- 
taining, raising or paying such compensation in the mode 
prescribed by law,” which he says is “ by mandamus to 
compel them to perform their duty,” holding that “ the 
public purse or the property of the town or county upon 
which the assessment is to be made may justly be consid- 
ered an adequate fund.” When, however, he comes to con- 
sider the case before him, which was trespass quare clausum 
fregit, the alleged trespass being a breaking down of plain- 
tiffs fences, destroying his trees and digging up his soil 
(which is the injury in this case) his response to a plea, 
justifying under defendant’s act of incorporation with- 
out averring that the damages had been regularly assessed 
and paid, or deposited in bank to the credit of the owner, 
before entry and appropriation as required by the charter, 
his language fully sustains the conclusions we have’ here 
reached. He says “the citizen whose property is thus 
taken from him without his consent is not bound to trust 
to the solvency of an individual or even of an incorporated 
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company, for corporations as well as’ individuals are 
sometimes unable to pay all their just debts, especially 
those corporations which are authorized to incur heavy re- 
sponsibilities,” (and the defendant here is one of that kind) 
‘in anticipation of the payment of their capital by the 
subscribers for the stock, and if the true construction of 
this charter was such as is contended for by defendant’s 
counsel,” (which was that it authvrized the acts complained 
of before payment for the land) “I should hold that the 
provision which authorized the appropriation of the plain- 
tiff’s property to the use of the corporation before the dam- 
ages had been ascertained and paid was unconstitutional 
and void.” This is what we have been constrained to 
do here. While the construction of this road is a mat- 
ter of great importance to a large number of our people, 
our plain duty requires us to say,as Chancellor Walworth 
says he would have been constrained to say of asimilar act, 
that the provision authorizing an appropriation of plain- 
tifis’s property here is unconstitutional and void. 

We think, therefore, that the granting of the injunction 
was proper. The only other qnestions existing in this case, 
as it was submitted, arise out of the order of the Chancel- 
lor dissolving the injunction upon the coming in of the an- 
swer of defendants. From the statement of the case it is 
seen that the court dissolved the injunction thus granted 
upon the execution of the bond approved by the court, the 
condition of the bond being that the corporation would 
pay to complainants the compensation to which they may 
be entitled for the taking and appropriating by the said rail- 
road company of any of the lands of complainants to be 
thereafter ascertained under the statute. The result of this 
action is that a re-entry against the will of the owner and _ 
for the purpose of appropriation is authorized upon the 
giving of a bond of the character‘named. Could the plain- 
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tiffs recover in an action upon this bond? As a statutory ob- 
ligation it is void. Could it be regarded as an obligation 
at common law? See Vilhac vs. S. & I. Railroad Co., 53 
Cal., 212. The court thus in the absence of any act of the 
Legislature authorizing this company to exercise the right 
of eminent domain, in other words to take the property of 
plaintiff against his will, authorizes it to do so, and that 
too without just compensation, for as we have seen neither a 
bond nor a judgment of this kind answers this requirement 
of the Constitution in this particular. The rule that a 
court of equity having acquired jurisdiction for one pur- 
pose may exercise it to the doing of full equity between 
the parties, has no application here. This matter is con- 
trolled by principles much more elementary and important 
than those which concern the mere rules ot remedial prac- 
tice in equity. The right of compulsory purchase under 
the Constitution does not attach to all corporations organ- 
ized for a public purpose any more than it does to individ- 
uals who propose to accomplish a like public purpose, and 
a court of equity independent of legislative grant to such 
corporation or individual can no more designate or author- 
ize the corporation to exercise such power than it can an 
individual having no corporate powers of any character. 
It can no more grant here this right of compulsory pur- 
chase than it can the franchise to be a corporation. The 
designation of the corporation or individual to exercise the 
power, the granting of the right of compulsory purchase, 
and the requirement to make and the method of making 
just compensation, are all legislative “ functions,” and in 
the absence of legislative action authorizing these acts the 
courts are powerless, either through the instrumentality of 
injunctions granted or dissolved or otherwise, to authorize 
the exercise of such powers. In proper cases the courts 
may and must construe the Constitution, and determine 
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where the right of the land owner is invulved, whether 
such power has been conferred by the Legislature upon a 
corporation in a constitutional method, and to see that it is 
properly executed if such method is prescribed. With 
that our power ceases, for if it is not thus given to the cor- 
poration we cannot give it, any more than the Legislature 
can enter a judgment in proceedings other than those em- 
braced within its specially granted judicial powers, such 
as impeachment and trial of an officer of the government 
under certain circumstances. This (the granting of the 
right of compulsory purchase) is clearly a purely legisla- 
tive function, and the Constitution, Article III, provides 
that, “no person properly belonging to one of the depart- 
ments ” of government “ shall exercise any functions apper- 
taining to either of the others except in those cases ex- 
pressly provided for by this Constitution.” In the absence 
of legislation granting the power the right of the land 
owner is precisely such as ‘exists without any legislation on 
the subject, constitutional or otherwise, except perhaps in 
some matters of tort, and he may seek his remedy at law 
or in equity, as the nature and extent of his injuries re- 
quire, and the remedial law and practice of the courts of 
common law and equity justify and authorize. Surely a 
court of equity cannot say to the land owner you shall sub- 
mit to a trespass; you shall part with your land whether 
you desire to do so or not, at a price which commissioners 
may value it at, and that too in a case instituted by the 
land owner praying protection from this very act of illegal 
appropriation. The last order in this case, bearing date 
the second day of June, A. D. 1883, and all orders herein 
made are set aside, except the injunction granted upon the 
filing of the bill, and that will be revived to continue until 
the further order of the court, or until the corporation 
may be granted the right of compulsory purchase of the 
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land of the plaintiff by the proper authority, and just com- 
pensation is made to him therefor upon its legal condemna- 
tion to the use of the company. 

The case is remanded fur such proceedings as are consis- 
tent with the opinion herein rendered, and the principles 


of equity. 





Tue State oF FLORIDA, EX REL. PARAN MOoopy ET UX., Vs. 
J AMEs M. Baker, Circuit Jup@k, AND THE J ACKSONVILLE, 
Tampa AND Key West RarLroap Company, ReEsponp- 
ENTs.* 


1. A section or a part of a section of a statute providing a method by 
a corporation of exercising the right of compulsory purchase of 
land may be unconstitutional. If, however, there are sufficient 
independent provisions constitutional in their character to pro- 
vide a complete method of proceeding, effect will be given to 
such last named portions of the act and the condemnation au- 
thorized, 

2. Section 20 of chapter 1987, being the general statute for the inecorpora- 
tion of railroads in this State, in so far as it authorizes a railroad 
company which has not acquired title to land upon which it has 
constructed its track to have an appraisal for the damages done 
to the owner thereof to remain in possession during the pen- 
dency of the proceedings, and to have a stay of all actions pend- 
ing against the company on account thereof on such company 
paying into court a sufficient sum to pay the compensation therefor 
when finally ascertained, is constitutional. The rights of the 
several parties under this section, so far as it controls this case, 
determined. So also is there sufficient and adequate means to 
ascertain the value of the land constitutionally prescribed and 
fixed by the 14th section of the same act. 





[*This case was decided at the June term, 1884. In view of its rela- 
tion to the case immediately preceding it in this volume, it is inserted 
here.—REPORTER. ] 
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8. The mode or method of exercising the right of eminent domain in 
the absence ot any provision in the organic law regulating it is 
within the discretion of the Legislature. The limitation is that it 
shall be exercised for a public purpose, with just compensation ; 
and vesting the power of ascertaining it in a court and apprais- 
ers, is constitutional. It is not necessary that the owner shall 
have the right under the act to institute the proceeding to con- 
demn the property, or that his right of action should be in- 
creased. 


4, In cases of actions by land owners against railroad companies, the 
Leyislature has the power to prescribe reasonable rules, staying 
such as seek to dispossess the company pending constitutional 
proceedings of condemnation by it. 


5. Prior occupation of the land without authority of law even though 
it be a trespass, will not preclude the company from taking sub- 
sequent measures authorized by law to condemn the land for its 
use. 


6. This court will not issue a writ of prohibition to the Circuit Court 
when it is acting within its constitutional powers in the enforce- 
ment of the constitutional provisions of the act above named. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
Edward M. L’ Engle for Relators. 


I. The suggestion upon which the rule to show cause was 
ordered recites, by way of introduction, the history of the 
subject matter concerning which the alleged usurpation of 
jurisdiction is attempted, and then suggests that the Judge 
of the Circuit Court of the 4th Circuit is about to give 
force and effect to so much of the act of 1874, chap. 1987, 
as provides for the exercise by private corporations of the 
right of eminent domain, which portion of the said act the 
relators claim to be unconstitutional, and that the proposed 
attempt to give effect thereto is consequently a usurpation 
of jurisdiction by said Judge and court. 

The prayer is for a writ of prohibition to prohibit the 
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Circuit Court and the Judge thereof from appointing any 
commissioners under said act for the purpose of appraising 
or condemning the relators’ land for the use of said corpora- 
tion and from doing any other act under said statute to up- 
hold or enforce any alleged claim by said corporation that 
it has the right of compulsory purchase of relators’ land 
and from in any wise violating the mandate of this court, 
which was issued in the cause mentioned in the introduc- 
tory portion of the suggestion. 

The Circuit Judge is prevented by severe illness from 
making any return. 

The railway company by way of return filed a demurrer 
and an answer which stand as pleas. 

The relators join issue upon both pleadings. 

As to the demurrer : 

The first ground assigned i is that a transcript of all the 
proceedings mentioned in’ the suggestion wherein acts of 
usurpation are declared to be about to be committed do not 
accompany the suggestion. 

We answer that this is not ground for dueseneet And 
that if it be under any circumstances a good ground it can- 
not be assigned here because the supposed deficiency does 
not appear by the suggestion itself. 

On the contrary, the suggestion alleges that a transcript 
of all the proceedings in the case duly certified accompa- 
nies the suggestion, which I now further say is a true and 
correct allegation. 

The second ground of demurrer is that the proceeding 
suggested as an act of usurpation about to be committed by 
the Circuit Court is not opposed to the judgment of the Su- 
preme Court lately rendered upon the statute under which 
the authority to do the act complained of is claimed by re- 
spondent to exist. But on the contrary is within the jurisdic- 
tion and power of the said Circuit Court. 






















) 











JANUARY TERM, 1884. 619: 





———— 





—_——$<$—<— 


State ex rel. v. J. T. & K. W. R. R. Co.—Argument of Counsel. 








This ground of demurrer is identical with the matter set 
up by way of answer (pleas) as cause why the writ should 
not issue as prayed, and will be discussed with it. 

The third ground of demurrer is that the suggestion it- 
self discloses that the relators have a full and complete rem- 
edy by appeal. , 

The suggestion is that the Judge of the Circuit Court is 
about to proceed to enforce an unconstitutional statute. 
Of course if the statute is unconstitutional judicial action 
under it would be a usurpation of power, and the writ of 
prohibition would be the proper remedy. 

Proceedings by prohibition are an appropriate method of 
enquiring into the constitutionality of a statute and of judi- 
cial action under it. Harriman vs. Co. Com’rs, 53 Maine, 
83; Sweet vs. Hurlbert, 51 Barbour, 312; So. Ca. R. R. 
Co. vs. Ells, 40 Georgia, 87; People vs. Works, 7 Wendell, 
487 ; Quimbo Appo vs. The People, 20 N. Y., 581. 

The constitutionality of a statute may be inqnired into 
and determined in mandamus proceedings. People ex rel. 
D. & 8. R. R. Co. vs. McRoberts, 62 IIl., 38; People ex rel. 
vs. Williams, 51 IIl.,63. Why not, then, in prohibition 
proceedings, which are the counterpart of the other? High 
on Extraordinary Remedies, $763. 

The fourth ground of demurrer is that the suggestion 
does not* contain facts sufficient to support the prayer of the 
relators. 

Our remarks and authorities on the 3d ground of demur- 
rer are applicable also to this one. 

The answer of the respondents, 1st, denies the allegation 
of the suggestion, to wit: that this court has decided that 
that portion of the said statute which authorizes the tak- 
ing of private property for public use is unconstitutional 
and void. 

2d. It avers that this court confined its judgment to the 
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17th and a part of the 14th sections of said act, and that 
respondent claims the right to proceed under the 20th sec- 
tion, as to which this court has made no decision. 

3d. It avers that the proceedings complained of and sug- 
gested as ground for writ of prohibition are in harmony with 
the judgment of this court and within the jurisdiction of the 
Circuit Court. 

These three denials and averments in the answer and the 
2d ground of demurrer raise the whole merits of the con- 
troversy, to wit: . : 

1st. Whether or not this court has decided that that por- 
tion of th statute which authorizes the taking of private 
property for public use is unconstitutional and void. 

2d. If the judgment of this court already rendered and 
its opinion do not practically embrace the 20th section, 
does that section warrant the exercise of the jurisdiction 
claimed for the Circuit Court. 

As to the first point I shall not undertake to interpret 
for this court its own opinion and decree. But, in vindi- 
cation of the interpretation which [ put upon them, (viz: 
that they completely annihilate all that portion of the stat- 
ute which authorizes the taking of private property for 
public use) I cite from Moody and Wife vs. The Jackson- 
ville, Tampa and Key West Ry. Company ef a/., Head 
Note 5: “ The court had no power to authorize a compul- 
sory purchase,” &c. “So much of chapter 1987 of the 
Laws as proposes to vest in railroad corporations the right 
to condemn property and to fix the compensation to be 
made, construed.” Ib. opinion: “This leads us to the <lis- 
cussion of the true question in this case, and that question 
is whether the act of the Legislature under which such 
claim [of the right to exercise the power of eminent do- 
main] is here made assures to the owner of the private 
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property proposed to be taken the just compensation con- 
templated by the Constitution.” 

Ib. opinion: “ We have no doubt at all that that por- 
tion of the statute [sections 14, 15, 16, 17 and 18] which 
authorizes the taking. of private property and which we 
have been considering is unconstitutional and void.” 

Ib. opinion: “Our plain duty requires us to say, as 
Chancellor Walworth says he would have been constrained 
to say of a similar act, that the provision authorizing an 
appropriation of plaintiffs’ property here is unconstitutional 
and void.” 

Ib. opinion: “The court thus, in the absence of any act 
of the Legislature authorizing this company to exercise the 
right of eminent domain, authorizes it to do so.” 

Ib. decreé: * * * “All orders herein made are set 
aside except the injunction granted upon the filing of the 
bill and that will be revived to continue until * * * * 
the corporation may be granted the right of compulsory 
purchase of the land of the plaintiff by the proper author- 
ity and just compensation is made to him therefor,” &e. 

With these questions I pass to the second point, viz: If the 
judgment of this court already rendered, and its opinion do 
not practically embrace the 20th section, does that section 
warrant the exercise of the jurisdiction claimed for the Cir- 
cuit Court, and shall discuss it first from the standpoint of 
the respondent, viz: that the section undertakes to confer 
the jurisdiction. Which is not my opinion, as I show fur- 
ther on. 

That section says: “In any case when a railroad * * 
company shall not have acquired title to any land upon 
which it has constructed its track, * * * the company 
may proceed to acqugre * * * such titles in the same 
manner as if no «ppraisal had been made.” 

That is the whole of the provision of this section which 
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attempts to confer upon the respondent (as claimed by it) 
the right of compulsory purchase of private property. 

Railroad and canal companies, under the circumstances 
mentioned in this section, may, the section says, do what 
this court has said they cannot do and in precisely the 
manner which this court has condemned and by the iden- 
tical questions and provisions of the statute which this 
court has declared to be unconstitutional and void. If 
void, those preceding provisions cannot by reference to 
them be made to exist to serve a purpose elsewhere in the 
act. 

‘The principles and reasoning which make them unconsti- 
tutional and void in the sections where they are found in the 
very words, apply with equal force to them in the 20th sec- 
tion where they are found only by reference. 

The section after providing in the above words for, (as 
the respondent claims,) the compulsory purchase of lands 
(and the above is the whole of the provision on the subject) 
further declares that at any stage of such proceedings the 
court shall again violate the Constitution by allowing such 
corporation to take and keep private property without 
making just compensation. 

Not satisfied with this, the section goes on to say still 
further that if when the court has obeyed the above men- 
tioned imperative command any actions or proceedings 
should be instituted against such company* on account of 
its taking and keeping of private property in defiance of 
the constitutional prohibition the court may stay them on 
the condition that such company either pay into court a 
sum of money or give security as alternatively the court 
may direct (the sufticiency of the sum of money or of the 





(*Notr.—If the taking or keeping vf lawful, no action would lie 


~ 


against the company. 7 N. H., 70, 72.] 
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security to be determined by the court) to pay the compen- 
sation for such real estate when finally ascertained. 

This money or security be it noted is not provided by 
that portion of the statute which attempts to give the right 
ot compulsory purchase and regulate its exercise and is not 
provided absolutely and in any event for the production of 
the land owner to pay his “ just compensation,” but is pro- 
vided only as a condition upon which the court may stay 
actions and: proceedings against the company for its tres- 
pass. 

But let us extend the operation of the condition as far 
as the most liberal construction can ask. The section would 
then read thus: “ And at any stage of such new proceed- 
ings the court shall authorize the corporation, if in posses- 
sion, to continue in possession, and if not in possession, to 
take possession and use such real estate during the pend- 
ency of such new proceedings,” provided, such company 
pay into court,&e. * * * “And” (at any stage, &c., 
the court) “ may stay all actions or proceedings against 
such company on account” of its unlawful taking of pri- 
vate property, provided such company pay into the court, 
&e. 

But this reading of the section does not help it. It is 
as unconstitutional by this rendering as it is by the other. 

The statute cannot, under the Constitution, authorize’ a 
corporation to take or keep possession of private property 
till just compensation has been made or authorize a court 
to refuse its remedies, when invoked, for such unlawful 
acts. Consequently that state of facts cannot exist, in 
view of which the sum of money is to be paid into court 
or security given, and neither of those conditions can ever 
be imposed or demanded. 

A provision in the Laws of Wisconsin similar to this 
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20th section, has been passed upon by the Supreme Court of 
that State. 80 Wis., 105. 

Its decision sustains the view taken uf this 20th section, 
by me in brief filed in the case of Moody and wife vs. 
The Jacksunville, Tampa and Key West Railway Company 
et al., decided at the last term of this court, and which I 
now re-iterate, viz: that this 20th section applies “ only to 
cases where a court of equity without this statutory pro- 
vision and on general well established principles would re- 
lieve against actions by a land owner who had permitted a 
corporation tv appropriate his land and construct its track 
or canal thereon, or whv had acquiesced in its defective 
proceedings for condemnation or had voluntarily given a 
title which proved defective.” Laws of Wisconsin, 1861, 
chap. 175; Bohlman vs. G. B.& L. P. Ry Ov. et al., 30 
Wis. R., 105; Burns vs. W. & M. R. R. Co., 9 Wis., 450; 
McAuley vs. W. V. R. R. Co., 38 Vermont, 311; Carson 
vs. Coleman, 3 Stockton, 106 ; Piscataqua Bridge vs. N. H. 
Bridge et al., 7 N. H., 70. 

The interpretation of the 20th section contended for by 
the respondent would require that a trespass should be 
committed in order to take advantage of its provisions. 
An unotfending corporation could not proceed under it. 

The whole case and argument of the respondent, as the 
exhibits attached to its own pleadings show, are founded 
on a violation of property rights, a gross and flagrant tres- 
pass without which it could have had nu opportunity of 
invoking the 20tl: section. 

It claims that by its wrong-dving it is in a better position 
under the law than it could have been if innucent of wrong. 
That is the true meaning of its argument. There is no 
escape {rom it and such an argument makes the provisions 
of the 20th section amenable to the criticism with which 
this court closes its opinion in the case ot Moody vs. Ry. 
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Co., supra. “Surely a court of equity cannot say to a 
land owner: you shall submit to a trespass; you shall 
part with your land, whether you desire to do so or 
not, at a price which commissioners may value it at, 
and that too in a case instituted by the land owner 
praying protection from this very act of illegal appropria- 
tion.” 

II. The respondent corporation raises the point that “there 
has been no eflort to obtain relief in the court below,” and 
asks the court for this reason “to consider in /limine 
whether it will grant the extraordinary remedy.” 

The rule is in regular suits, when there are parties and 
pleadings before the court, that any alleged usurpation of 
jurisdiction by the court must be brought to its attention 
in order that it may have an opportunity of receding from 
its position. But this rule does not hold in such irregular 
and anomalous proceedings as that in which the usurpation 
here complained ot is suggested as occurring. That is 

g; there are no pleadings and 
no citation of the land owner before the Cireuit Judge. 


purely an ex-parte proceeding ; 


The land owner has no right to be heard. It is no more 
incumbent on him than it is on any other citizen to advise 
the court to pause and reflect whether it has authority to 
grant the ex-parte petition of a corporation. The statute 
gives the jand owner no opportunity of having any kuowl- 
edge until afier the court has exhausted its power by ap- 
pointing the commissioners. There is no provision for any 
proceedings by which the land owner may bring any such 
question or any other question before the court. 

Hereto'ore in discussing the 3d ground of demurrer, 
! cite reported cases which arose upon proceedings simi- 
lar to the proceeding under our statute, chapter 1987. 
The court made no such rejuirement in any of them as this 


respondent now asks this court to make, 
40 
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In Quimbo Appo’s case, 20 N. Y., the States Attorney 
refused to appear to the motion in which the court pro- 
posed te exercise the questioned authority but resorted at 
once to the appellate court for prohibition, which was 
granted. 

But the fact is that the court heard long argument upon 
the very point of the jurisdiction claimed for it, the defect 
o! jurisdiction having been brought to its attention by the 
relators here in theonly mode open tothem. This is shown 
by the exhibits filed with p'eadings in this application. 
Can it be said that the question of jurisdiction was not 
squarely before the court below in the argument to which 
its opinion, filed in this proceeding, refers ? 

Was there any other question -before it? Was not that 
-the only question? And does not the court treat of that 
only in its lengthy opinion sustaining the constitutionality 
of the statute and theretore sustaining its jurisdiction ? 

If this court should think that the proceeding com- 
plained of was of such a character as allowed a remedy 
‘being sought in the court below by in some mode calling 
the court’s attention to its proposed usurpation, and that 
the suggestion should contain the allegation that it was 
done; then we say,as above, that the court’s attention was 
elaborately and emphatically called to its lack of jurisdic- 
tion, and that the fact appears in the record before this 
court. And we further say that as to the absence of such 
allegation in the suggestion it can be raised only by demur- 
rer,and that the suggestion is amendable in this as in other 
particulars. 

That the whole case, pleading as well as merits, was sub- 
mitted to this court upon the understanding of counsel and 
the intimation of the court that technicalities would not 
be allowed in any manner to embarrass the discussion by 
counsel, or the consideration by the court, of the vital ques- 
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tions involved, which were and are: Ist. Has this court 
already decided against the power claimed for the Circuit 
Court? 2d. If not, has the Circuit Court such power and 


jurisdiction? 3d. Is an application for prohibition a 


proper method of determining whether or not the jurisdic- 
tion claimed for the Cireuit Court exists? But for such un. 
derstanding and intimation we would have required the de- 
murrer to be argued and determined first and would have 
had the pleadings settled and perfected before submitting 
the case on the merits so that only the main questions could 
have been considered ypon the final argument. If the 
court should, nevertheless, think there is a material defect 
in the suggestion in the respect indicated we ask leave in 
view of al] the circumstances to amend instanter without 
prejudice to the status of the case. 

This proceeding is not governed by technical rules. The 
courts consider each case upon its own merits and grant or 
reiuse the writ as may be proper under the circumstances. 
Quimbo Appo’s case, supra; High on Extraordinary Rem- 
edies, $765. 

In the briet filed for appellant in the case of Moody & 
Wife vs. The J., T. & K. W. Ry. Co. e¢ a/., I discussed to 
some extent the 20th section of the act, ch. 1987. I now 
adopt tor the purpose of this case as much of that argu- 
ment as is applicable here, and quote therefrom as follows: 

“Tt has been contended that if the provisions of the stat- 
ute would be otherwise unconstitutional the objection of no 
security for payment is cured by section 20 when it says 
that ‘at any stage of such new proceedings,«&c., &c.’ But 
the construction which I have given above to this section 
is the only one which will save it from being itself uncon- 
stitutional because otherwise the statute would provide 
in express words that when a land owner resorts’ to his 
common law right of action to repel, restrain or get dam- 
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ages for an unlawful taking of his property, the courts may 
stay him and compel him to accept such security as the 
court may direct. 

“ This would not be a proceeding by the law of security 
for the compensation for the taking of private property. 
It would be remitting the land owner to his legal remedy, 
(and that the authorities say is not just compensation) 
which, when invoked, the courts may stay. The statute 
does not establish the security. On the contrary, it com- 
pels the land owner to go into the courts to get what they 
may choose to give him. The construction of the statute 
contended for by the other side would provide a commis- 
sion to ascertain the compensation, that is the value of the 
land and the amount of the damages, and would at the 
same time, by allowing the court to fix the amount of the 
security, substitute the judgment of the court as to what 
that value and amount should be. 

“Section 20 cannot refer to the taking under section 14 
and be a part of the proceedings then provided for because 
it the taking and those proceedings are constitutional, 
‘no actions or proceedings’ on account thereof could be had 
by the land owner. Ile would be confined to the remedy 
provided by such statute.” Heninker vs. Contoocook Val- 
ley R. R. Co., 29 N. H., (9 Foster) 152, and authorities 
cited ; also Brown vs. Beatty, 34 Miss., 243-4, and author- 
ities cited. 

“If the statute does not provide a means of getting com- 
pensation other than ‘actions or proceedings,’ which the 
court enjoin, it is not constitutional. This is a crucial test. 
50 N. H., 616.” 

Discussing the 20th section again from the standpoint of 
the respondent I further say that if the condition upon 
which the court is permitted or commanded to aci be held 
to apply so that the section would read thus: “ And at any 
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stage ot such new proceedings the court shall authorize the 
corporation, if in possession, to continue in possession, and 
if not in possession to take possession and use such real es- 
tate during the pending of such new proceedings on such 
company, paying into court a sufficient sum or giving se- 
curity, as the court may direct, to pay the compensation 
therefor when finally ascertained,” and if all other objec- 
tions which I have raised to its constitutionality be held 
bad, and the money or security named by the court be held 
to be that contemplated by the constitution instead of what 
I say it is, I still say that the section would be unconstitu- 
tional because provision for the payment of the land owner 
would not be certain, absolute, prompt and necessarily suffi- 
cient. 

The court might require a much less sum to be paid into 
court or secured than the commissioners might find the 
land owner entitled to and there would be no redress. 

Again. The corporation may, by simply filing its peti- 
tion, put the law in operation and get possession or be con- 
tinued in possession of the land, and might never proceed any 
further so as to enable the land owner to get his money, the 
statute not allowing him to be the actor therein. For this 
reason, if for no other, the statute is unconstitutional. B. B. 
&C. R. R. Co. vs. Ferris, 26 Texas, 601; Walther vs. Warner, 
25 Mo., 277; White vs. N. & N. R. R. Co., 7 Heisk., 
(Tenn.) 518, and other authorities cited in my brief above 
referred to upon this proposition. 

Note.—The brief referred to cites the above and numer- 
ous other authorities in support of its three main proposi- 
tions of which the above is one. I have no access at this 
time to the authorities and am unable to recollect or other- 
wise distinguish which other of the said authorities are ap- 
plicable to the proposition last above propounded. This 











SUPREME COURT. 


State ex rel. v. J. T. & K. W. R. R. Co.—Argument of Counsel. 


must be my apology for referring to cases some of which 
may not be pertinent. 


Fleming & Daniel for the Railroad Company. 


This cause comes on for hearing on the demurrer and an- 
swer of defendants to the rule to show cause issued by this 
court on the filing of the suggestion of plaintiffs. 

But before entering upon the discussion of these ques- 
tions we ask the court to consider whether it will grant 
the extraordinary remedy when there has been no effort to 
obtain relief in the court below. 

“* Where there has been no effort made to obtain relief in 
the court which it is sought to prohibit, the Superior Courts 
will retuse to exercise their jurisdiction by this extraordi- 
nary remedy.” High on Extraordinary Remedies, 2d Ed. 
sec. 778, citing Ex-parte MceMeechin, i2 Ark., 70: Ex-purte 
City of Little Rock, 26 Ark., 52; EHx-part Hamilton, 51 
Ala., 62; State vs. Judge of Sth Dist. Court, 29 
La. An., 306; Hudson vs. Judge of Supreme Court, 42 
Mich., 239; South Pac. R. R. Co. vs. Sup. Court, 59 
Cal., 471. 

If it is asked what eftort could be made to obtain reliei 
in the court below, counsel for plaintitis contends that the 
proceedings sought to be prohibited have no connection 
with the equity suit. If it is a separate suit no question 
has been made in it as to the right of the Circuit Court to 
entertain the petition. Certainly all questions which 
could arise in a suit could be raised by demurrer or answer 
to the petition and the inferior court would be obliged to 
pass upon them. . 

Passing to the questions raised by the demurrer and an- 
swer : 

As to the first ground of demurrer that a transcript of 
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all the proceedings do not accompany the suggestion and 
writ, no transcript accompanied, the copy of the suggestion 
sent to defendants. On examining the transcript on file in 
this court, a copy of all the record appears excepting copies 
ot the motion, which being. sufficiently embodied in the 
order of the Circuit Judge reviving and dissolving the 
injunction, we do not insist upon this ground, 

The second ground of demurrer is that the petition of 
the Jacksonville, Tampa and Key West Railway Company 
and the proceedings contemplated thereon, as suggested, by 
the relators or plaintiffs, as the applicants for the writ are 
called in the statute, are not opposed to the judgment of 
the Supreme Court in the case of Paran Moody and wife 
against the Jacksonville, Tampa and Key West Railroad 
Company decided at its last January term and are within 
the jurisdiction and powers of the Circuit Court of the 
Fourth Circuit of Florida for Duval county. 

This ground of demurrer is in substance the same de- 
fence that is made in the answer in the words following: 
“This respondent answering denies that the Supreme Court, 
by its judgment and decree rendered at the last January 
term in the case of Mary L. Moody and Paran Moody 
against the Jacksonville, Tampa and Key West Railway 
Company, as suggested by the relators, decides that that 
portion of the said statute, to wit: chapter 1987, Laws of 
1874, approved February 19th, 1874, which authorizes the 
taking of private property for public use, is unconstitu- 
tional and void,” but on the contrary, this respondent doth 
aver that the Supreme Court, by its said judgment and de- 
cree, decides only as to the constitutionality of section 17 
and a part of. section 14 of said act, and did not make any 
judgment or decision as to the constitutionality of the 20th 
section or other parts of said act on which rests respond- 
ent’s petition of the 14th day of June, 1884, and the pro- 
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ceedings thereon. We will consider this point as set up in 
the demurrer and answer together. We understand the de- 
cision of this court as rendered in the case of Moody and 
wife vs. The Jacksonville, Tampa and Key West Railway 
Company, as the Circuit Judge does, and we adopt 
his exposition and argument. Read Judge Bakers’s opin- 
ion filed June 23d, 1884. 

In this opinion the Circuit Judge gives his reasons for 
the conclusion, that the whole law was not declared uncon- 
atitutional, and that the 20th section is in force, and in the 
present situation of the parties provides a constitutional 
mode by which the lands can be retained and the title ac- 
quired by the railroad company, and the plaintiff, Mrs. 
Mary L. Moody, a sure mode of payment for the land. 

Said section is in words following, to wit: ») 

“Sec. 20. In any case where a railroad or canal company 
shall not have acquired title to any land upon which they 
have constructed their track or canal, or it at any time 
after an attempt to acquire title by appraisal of damage or 
otherwise it shall be found that the title thereby attempted 
to be acquired is defective, the company may proceed anew 
to acquire or perfect such title in the same manner as if no 
appraisal had been made, and at any stage of such new 
proceeding the court shall authorize the corporation, if in 
possession, to continue in possession, and if not in possession 
to take possession and use such real estate during the pend- 
ency of such proceedings, and may stay all actions or pro- 
ceedings against such company on account thereof, on 
such company paying into the court a sufficient sum or 
giving security as the court may direct, to pay the compen- 
sation therefor when finally ascertained. No injunction 
shall be granted until said compensation has been fixed and 
determined.” 

This section we contend is adapted to and fits our case, 
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and it is constitutional because it aftords an adequate rem- 
edy to the land owner for compensation. Our constitution 
does not require pre-payment. 

“Tn the absence of distinct provision in the constitution 
requiring the pre-payment of compensation, such pre-pay- 
ment need not precede an entry for the construction of a 
railroad, if some existing law affords an adequate remedy 
for obtaining it, and the provision is complied with if in 
the place of such pre-payment a deposit of a certain amount 
in court, or a bond with sufficient sureties, the amount and 
sufficiency to be determined by some impartial tribunal.” 
Pierce on Railroads, p. 64; Cooley on Const. Lim., 5th Ed., 
697; 1 Rec. on Rys., 5th Ed., 296, 299, and notes 5, 6 
and 7; Cairo and Fulton R. R. Co. vs. Turner, 31 Ark., 
494 ; 25 Am. Rep., 564, 567; Bloodgood vs. The Mohawk 
& Hudson River R. R., 18 Wend., 9, 16, 17, 18,277; Fox 
vs. West. Pad. R. R. Co., 31 Cal., 538. 

“ When land is ‘ taken’ for public use, land is not taken 
for public use in the sense in which the word ‘ taken ’ is 
used in the ec: nstitution, until the last act has been per- 
formed which, under the mode of condemnation adopted, 
is required to transfer the title or subject it to the servi- 
tude.” Fox. vs. The West. Pac. R. R. Co., 31 Cal., 538. 

It may be said that the 20th section provides no mode of 
ascertaining the value of the land and therefore it cannot 
be used by the corporation. 

“But there is no reason why the compensation to be 
made may not be ascertained by any appropriate tribunal 
capable of estimating the value of the property. There is 
nothing in the nature of the matter ‘to be determined which 
calls for the establishment of any special tribanal by the ap- 
propriating power.” United States vs. Jones, 109 U.S., 
519; Kohl vs. The U. S8., 91 U. S., 367. 

But it is said that while this may be true in the case of 
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a sovereign power like the United States, the principle does 
not apply to a corporation. 

It is no longer a question that land for a raiiroad is a 
public use. The right to take it is given by the State, and 
with the rigbt is transferred all the power to take. 

_ The question to be determined in this proceeding is the 
constitutionality of the said 20th section of the general act 
for the incorporation of railroads and canals. 

This question was certainly raised in the equity suit by 
the decree reviving and dissolving the injunction rendered 
after the filing of the supplemental answer, and it could 
have been raised in the suit instituted when the petition 
was filed. 

Was not ample remedy aftorded the plaintitis by appeal 
to this court from any judgment or decree of the Circuit 
Judge? 

In all cases where the party aggrieved has an ample rem- 
edy by appeal prohibition will not lie. High on Extraor- 
dinary Remedies, (2d Ed.) sees. 770 and 771, and authori- 
ties cited in notes 1 and 2. 

In the cases cited by plaintiils to sustain the original 
jurisdiction of this court in considering constitutional 
questions it does not appear that these questions in the mat- 
ters iuvolved could have been determined by the inferior 
tribunal. 

If the practice is established that the question of the con- 
stitutionality of a law arising in proceedings pending be- 
fore a Cireuit Court may be originally passed upon by the 
use of this writ, it may be very convenient and expeditious 
to those invoking its aid, but it. would double the business 
of this court, and.in our humble judgment it would not be 
in accordance with the best precedents. 

The writ is not one of absolute right, and its use should 
be controlled and limited by the discretion of the court. 
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II. In reply to the brief of E. M. L’Engle: : 

It is contended by counsel for plaintifts that proceedings 
by prohibition are the appropriate method of enquiring into 
the constitutionality of a statute and of judicial action un- 
der writ, and several authorities are cited to the point. 
This is undoubtedly so when there is no other remedy. 

In the case cited from 53 Maine, Harriman vs. The 
County Commissioners, the court says there was no other 
remedy. 53 Maine, p. 88. 

Sweet vs. Hulbert, 51 Barbour, was not a suit pending in 
an inferior court and there was no special provision for an 
appeal. 

The South Carolina Railroad Company vs. Ells, 40 Ga., 
p. 37, came before the Supreme Court of Georgia on a reg- 
ular appeal from a decision of a Judge of a superior court, 
and is not in point as a precedent for this proceeding. 

In the People vs, Works, 7 Wendell, 437, the motion 
was not resisted. The case does not seem to be a well con- 
sidered one, as the court there granted a writ of prohibition 
to a Tax Collector to stay proceedings under a warrant in 
his hands. 

Judge Bronson, in The People vs. The Supervisors of 
Queens County, 1 Hill, 195, in a similar case, held that the 
whit would not lie, and besides clearly, in The People vs. 
Works, there was no remedy by appeal. 

The case of Quimbo Appo, cited from 20 New York, 551, 
seems to be more in point, but it will be observed that it 


Was a criminal case and the writ was invoked by the State. 
Did the State have a right to appeal? If it did not, there 
was no other remedy, 

As to what was decided by this court in the former case 
between the same parties: 

It seems to us too plain for argument that the whole law 
was not declared unconstitutional. 
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The court expressly declares that it only considered one 
partof it. ‘As to any other part we say nothing.” It con- 
sidered and condemned that part of the law which as to 
compensation required nothing more than that “ the report 
of the commissioners shall be recorded by the Clerk of the 
Court in whose office the same is filed in the judgment book 
of said court.” And the court concluded that a taking of 
private property upon such simple finding of the amount 
of compensation due is clearly a “ taking of private prop- 
erty without just compensation.” 

And the conclusion would be the same if it could regard 
the finding as a judgment, for a judgment in its opinion is 
not compensation, and to support this latter doctrine quote 
the distinguished authorities of Chanceller Kent and Chief- 
Justice Sharkey. 

And it is that portion ot the law which authorizes the 
taking of the property on the finding of the commissioners 
or judgment of the court, which the court is considering 
when it says: “ We have no doubt at all that that portion 
of the statute which authorizes the taking of private prop- 
erty, and which we have been considering, is unconstitu- 
tional and void. As to any other part of it we say noth- 
ing.” . 

What does Chancellor Walworth say in the case of 
Bloodgood vs. The Mohawk and Hudson River Railroad, 
cited from 18 Wend., alluded to in the opinion, “ the com- 
pensation must be either ascertained and paid to him be- 
fore his property is thus appropriated, or an appropriate 
remedy must be provided and upon an adequate fund,” &e. 

What action ot the Circuit Court was condemned? Its 
proceedings under that part of the law which did notsecure 
adequate compensation, “for neither a bond nor a judgment 
of this kind answers the requirement of the constitution in 
this particular.” 
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We contend that the proceeding authorized by the 20th 
section is not liable to the objections sustained by this court 
to the other portions of the law, and that the principles 
and reasoning which make them unconstitutional and void 
do not apply to this section. It comes up to the require- 
ment of Judge Dixon in Bohlman vs. The Green Bay and 
Lake Pepin Railway Company. 30 Wis., 107. 

By it “an adequate and safe fund has been provided 
from which he (the land owner) may at some tuture time 
be compensated.” 

In the case at bar the money has been actually brought 
into court. 

We regard the reasoning of Judge Baker, in his opinion 
filed as Exhibit E to the answer of the railroad company, 
page 18, as well-considered and conclusive, and ask for a 
-areful consideration of it by this court. 

Section one of chap. 175 of the Laws of Wisconsin, ap- 
proved April 6th, 1861, we contend is not similar to the 
20th section of our act. The adequate and safe fund is not 
thereby provided. And the decision in Bohlman vs. The 
Green Bay and Lake Pepin Railway Company construing 
this law is not authority for this court, for in Wisconsin 
compensation must first be.made. 22 Wis., 581; 30 Wis., 
105. 

“* Decisions in States which have constitutions requiring 
pre-payment would not be much guide in regard to the gen- 
eral rule.” 1 Redfield on the Law of Railways, (5th Ed.) 
p. 293, note. 

The provision in the constitution of Indiana of 1816, was: 
“ No tnan’s property shall be taken without a just compen- 


sation being made therefor.” 

The provision of our constitution is: “ Nor shall private 
property be taken without just compensation.” 

Words almos identical and the same in meaning. 
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The present constitution of Indiana requires pre-pay- 
ment. 

The Supreme Court of that State has recently (Septem- 
ber 17th, 1883) decided that under the old constitution, 
that of 1816, a railroad company was justified in appropri- 
ating land for its right of way without first making com- 
pensation therefor. Prather vs. The Western Union Tele- 
graph Company. Advance case reported in 14 Am. and 
Eng. R. R. Cases, p. 1. 

“Compensation is a primary requisite, but the time when 
it is to be made depends upon constitutional provisions or 
on the requirements of the statute bestowing the power.” 
14 Am. and Eng. R. R, Cases, p. 18; note at end of Pra- 
ther vs. The West. Union Telegraph Co. 

The constitutions of all the States prohibit the taking 
of private property by virtue of the power of eminent 
domain without making due compensation. Unless, 
however, the constitutional provision be express, the 
compensation need not be pre-paid when the land 
owner has a_ sufficient existing remedy. See 14 
Am. and Eng. R. R. Cases, p. 19, citing Johnson vs. Joliet 
&e., C. R. R., 23 Il., 202; Townsend vs. Chicago and A. 
R.R., 91 [.,545 ; Haverhill Bridge Proprietors vs. County 
Commissioners, 103 Mass., 120; Simms vs. Memphis C. & 
L. R. R. Co.,12 Heisk., 621; Bonaparte vs. C. & A. R. R., 
Bald., 205; Bloodgood vs. Mohawk and H. R. R., 14 
Wend., 51, s. c., 18 Wend., 9; Fox vs. West. Pac. R. R., 
31 Cal., 5388; Raleigh and G. R. R. vs. Davis, 2 Dev. and 
B. 451 ; Commissioners vs. Pitts. & C. R. R., 53 Pa. St., 26; 
Danville, H. & W. R. R. vs. Commissioner, 73 Pa. St., 29; 
Lehigh Valley R. R. vs. McFarlen, 4 Stew. N. J., 706; 
Hatch vs. Vermont Cent. R. R., 25 Vt., 49; New Alb. and 
S. R. Co. vs. Connelly, 7 Md., 32; Jeffersonville M. & I. R. 
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R. vs. Dougherty, 40 Ind., 33; Prather vs. Jeftersonville 
M. & I. R. R., 52 Ind., 18. ; 

In conclusion, we desire specially to ask the court’s 
attention to the fact that the plaintiffs before applying for 
this extraordinary writ had filed their bill in equity and 
obtained an order enjoining the proceedings which it is 
now sought to prohibit. 

This equity suit is inseparably connected with the pro- 
ceedings now before the court, and must be considered with 
it to the extent, if no more, of showing that the plaintiffs 
have an ample remedy, and have themselves sought such a 
remedy in chancery. 

It may be said that the plaintiffs filed their bill to en- 


join the condemnation under the first petition. Note, 


however, no objection was made to the filing by the de- 
fendants of their supp!emental answer, setting up the pe 
tition and proceedings now sought to be prohibited. 

That no exceptions were taken to the answer; that the 
plaintiffs consented to argue the defendant’s motion, on the 
filing of this supplemental answer, to vacate the injunction 
which had been revived under the order of this court. 
That this motion was argued by plaintiffs’ counsel ; that 
the court having vacated the restraining order, an appeal 
lay to this court, and if not taken, it has been through the 
omission or neglect of plaintiffs’ counsel so to do. Ina 
word, the plaintifis have sought and have ample relief ina 
court of equity for the very matter which they now seek 
to have enquired into, under their summary and extraordi- 
nary proceedings originally in this court. 

We trust the court will not sanction the practice. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is a proceeding by writ of prohibition to the Judge 
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of the Circuit Court tor the Fourth Judicial Circuit of 
Florida. : 

The pleadings are as follows: 

To the Honorable, the Justices of the Supreme Court of Flor- 
ida: 

The petition of Mary L. Moody and of Paran Moody, 
her husband, respectfully shows and suggests to your Hon- 
ors : 

That on the 31st day of May, 1883, your petitioners filed 
their bill in equity in the Cireuit Court in and for Duval 
county, Florida, before the Hon. James M. Baker, the 
Judge of said Court, against the Jacksonville, Tampa and 
Key West Railroad Company, alleging that they had forci- 
bly entered upon certain lands of your petitioners and 
without their leave or the authority of law, and against 
your petitioners’ consent and wishes, were appropriating 
said lands or a portion of them to the buiding o! a rail- 
road and prayed an injunction against said defendant to re- 
strain them ‘rom said acts of trespass. Upon said bill the 
said court granted the injunction prayed for. Afterwards 
the defendant tiled an answer justifying their alleged tres- 
pass under and by virtue of an act of the Legislature of 
Florida, entitled “an act to provide a general law tor the 
incorporation of ratiroads and canals,” being chapter 1987, 
(No. 12,) of the acts passed in the year 1874, and which 
was approved February 19th, 1874, whereupon, the said 
court, after argument heard, dissolved the said injunction, 
and your petitioners appealed from the said order of disso- 
lution to this court, which, at its last January term, pro- 
nounced its opinion in said cause and rendered its judg- 
ment and decree whereby it said that that portion of the 
said statute which authorizes the taking of private prop- 
erty for public use, and under which the said detendants 
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justified, is unconstitutional and void, and this cvurt re- 
versed the order of said Cireuit Court, dissolving the in- 
junction, and decreed that the said injunction be revived, 
to continue until the further order of the court, or until 
the corporation may be granted the right of compulsory 
purchase ot the land of the plaintiffs, by the proper au- 
thority, and just compensation is made to him therefor 
upon its legal condemnation to the use of the company. 

And the mandate ot the court in said cause was filed in 
the said Circuit Court on the 5th day of June, 1874. 
Your petitioners now suggest to your Honors, that not- 
withstanding the judgment and decree of this court, and its 
opinion in said cause, involving the right of said railroad 
company to exercise by delegation the right of eminent 
domain, and which claim this court deéided against said 
corporation’s right, the said Circuit Court, the Hon. James 
M. Baker presiding, is about to give force and eftect to so 
much of said act as provides for the right of compulsory 
purehase of plaintiff's land by said corporation ; that said 
corporation has filed in the said Cireuit Court its petition 
asking for the appointment by said Cireuit Court of com- 
missioners under said statute for the appraisal of your pe- 
titioner’s land in order that they may be condemned, and 
the said Circuit Court has announced its intention to ap- 
point them. <A transcript of all the proceedings in the 
vase, duly certified, accompanies this suggestion, by which 
your Tlonors will be informed of the truth of the facts 
here stated. 

Your petitioners therefore pray that a writ of prohibi- 
tion may be issued, prohibiting the said Circuit Court and 
the Judge thereof from appointing any commissioners un- 
der said act, for the purpose of appraising or condemning 
your petitioner’s land for the use of said corporation, and 


from doing any other act under said statute to uphold or en- 
41 
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force any alleged claim by said corporation that it has the 
right oi i purchase of your petitioner’s land, and 
from in anywise violating the mandate of this court 
which has aes issued in said cause. And that your Hon- 
ors may make such other-order in the premises as may be 
proper. 
/ Mary L. Moopy and Paran Moopy, 
By E. M. L’Engle, their Attorney-at-Law. 
The petition of the company which accompanies the 
sugyestion, utter stating its incorporation, and its contem- 
plated line of road, and the construction of its road from 
Jacksonville to Palatka, recites that it has constructed its 
track upon and over certain lands being the separate property 
ot Mrs. Mary L, Moody, wife of Paran Moody, giving a 
description ot the lands, the line of the track in detail, and 
asserting possession. The petition recites further that it has 
attempted to acquire title to the land by appraisal to so 
much of said lands as is the track and road-bed, including 
a rig!it of way one hundred feet along the line of location 
ot its track, but that the title thereby attempted to be ac- 
quired is ‘efeetive, and that it has not acquired title there- 
to; that the portion of said lands which the company 
seeks to acquire isa strip fifty feet wide on each side of 
the centre of its main track; that the company has in 
good faith constructed and fimshed a railway over the 
said lands, have made a survey aid map thereof by which 
such route or line ts designated, and has located its road 
according to such survey, and filed certificates of such lo- 
cation, signed by the engineer of the company, in the office of 
the Clerk of the Court for Duval, being the county in which 
such real estate is situated ; that the land described in this 
petition is required for the purpose o! constructing and ope- 
rating the said railroad, and that the company has not ac- 
quired title thereto. 
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Petitioner then prays for the appointment of three quali- 
fied commissioners to appraise the compensation to be paid 
Mrs. Moody for so much of the real estate proposed to be 
taken by said company for its track and right of way as 
aforesaid ; that the court may tix the time tor the first 
meeting of the commissioners ; that the court may anthor- 
ize the road to continue in possession and use of such real 
estate, and that allactions or proceedings against said com- 
pany on account thereo!, or by reason of the use, oceu pa- 
tion or possession of such real estate, pending the proceed- 
ings, on the company paying into court a sufficient sum, 
or giving security, as the court may direct, to pay the com- 
pensation therefor when finally ascertained, either of which 
your petitioner is ready and hereby oiters to do, whefever 
and as the court might «direct. Petitioner prays the court 
to at once direct and determine what sum shall be paid 
into court, or security given by your petitioner, and there- 
upon that an order be made enjoining and restraining the said 
Mary L. Moody and Paran Moody, her husband, from fur. 
ther prosecuting or bringing any and all actions or proceed- 
ings against your petitioner by reason and on account of the 
use, occupation and possession of the premises aforesaid 
pending and until the final determination of these proceed- 


ings. There was a prayer foralternative relief, and the pe- 
tition was sworn to by an officer of the company. 

It is made to appear that the court has required a cash 
payment of $5,000 to be paid into court to pay the com- 
pensation for the lands when ascertained. Upon the filing 
of this petition and exhibit in this court, a rule to show 
ause was awarded in language, as follows: 











644 SUPREME COURT. 
State ex rel. v. J. T. & K. W. R. R. Co.—Opinion of Court. 


In THE SupReME Court oF FLORIDA, } 
June Term, A. D. 1884. { 

Tue State oF FLoripa: 

To the Hon. James M. Baker, the Judge of the Circuit Court 
of the Fourth Judicial Circuit of Florida, and the Jackson- 
ville, Tampa and Key West Railroad Company : 

Mary L. Moody and Paran Moody having filed in this 
court their suggestion, that notwithstanding the opinion of 
this court heretofore, at its last January term pronounced, 
and its mandate on the 21st day of last May, issued in the 
cause wherein Mary L. Moody and Paran Moody were the 
appellants and the Jacksonville, Tampaand Key West Rail- 
road Company and others were the apellees, you, the said 
James M. Baker, Judge, as aforesaid, are about to give 
force and effect to so much of the act of the Legislature of 
the State of Florida, approved February 19th, 1874, (being 
chapter 1987, No. 12, of the said acts,) as provides for the 
right of compulsory purchase of lands by railroad corpora- 
tions, and that you are about to appoint commissioners un- 
der said statute for the appraisal of said petitioners’ lands, 
in order that they may be condemned for the use of said 
railroad company. And the said petitioners, praying that 
the State’s writ of prohibition may be granted in this be- 
halt to probibit you, the said James M. Baker, Judge, as 
aforesaid, from appointing any commissioners under said 
act tor the purpose of appraising or condemning the lands 
of said petitioners for the use of said corporation, and 
from doing any other act under said statute to uphold or 
enforce any alleged claim by said corporation, that it has a 
right of compulsory purchase of the petitioners’ land, and 
from in any wise violating the mandate of this court, which 
has been issued as already stated. You.thesaid James M. 
Baker, Judge, as aforesaid, and you, the said Jacksonville, 
Tampa and Key West Railroad Company, are therefore 
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commanded that you show cause, on Thursday, the 10th 
day of July next, at ten o’clock, A. M., why the writ of 
prohibition should not issue as prayed for. 

Witness, the Honorable Edwin M. Randall, Chiet-Justice 
of the Supreme Court of the State of Florida, and the seal 
of said court, at Tallahassee, this 25th June, A. D. 1884. 

(SEAL. | C. Hi. Foster, 
Clerk Supreme Court of Florida. 

The defendants demur to the suggestion in prohibition, 
and there was joinder in demurrer. « 

Several grounds of demurrer are here set up, but we 
think it necessary to examine but one, It is insisted by 
the defendants that the Circuit Court, under the statute, 
has {ull jurisdiction to have the appraisement made at the 
suit of the company, and that for this reason no prohibi- 
tion will lie. 

The contrary is maintained by the plaintiils. They insist 
that the Circuit Court is exercising powers under a statute 
which is wnuconstitutional, that it is exceeding or attempt- 
ing to exceed its powers. If the Cireuit Court in lending 
its aid to have the appraisement and compensation -ought 
under the allegations of the petition of the company is en- 
foreing the company’s constitutional rights, then a prohi- 
bition certainly will not he. 

The right here sought to be enforced is the exercise of 
the right of eminent domain, in a case where a railroad 
without having acquired title to land have constructed upon 
it their track. The proceeding under this s:ate of facts is 
regulated by the twentieth section of its charter, ($20 
chap. 1987, Laws of Fla.) which provides as follows: 

“Tn any case where a railroad or canal company shall 
not have acquired title to any land upon which they have 
constructed their track or canal, or if at any time after an 


attempt to acquire title by appraisal of damage or other- 
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wise, it shall be found the titles thereby attempted to be 
acquired is detective, the company may proceed anew to ae- 
quire or perfect such titles in the same manner as if no ap- 
praisal had been made, and at any stage of such new pro- 
ceedings the court shall authorize the corporation, if in 
possession, to continue in possession, and if not in posses- 
sion to take possession and use such ‘rea! estate during 
the pending of such new proceedings, and may stay all 
actions or proceedings against such company on account 
thereat’, on such company paying into court a sufficient 
sum, or giving security, as the court may direct, to pay 
the compensation therefor when finally ascertained. No 
injunetion shall be granted until said compensation has 
been fixed and determined.” And the compensation to be 
awarded under the statute embraces the value o! such tract 
of land proposed to be taken, with the linprovenie) t there- 
on, and each separate estate therein, and the damage sus- 
tained by the owner by reason of the taking thereof. It is 
to be noted that this compensation under the statute em- 
braces not only te value of the land but also “ the damage 
sustained by.the owner,” resulting from the use and posses- 
sion during the pendency of the proceedings. Under some 
decisions this is deemed essential to the eonstitutik nality 
of the act. Davis vs. San Lorenzo R. R. Co., 47 Cal, 517. 

This section of the act provides a means by which a com- 
pany already in possession of land of a party by having 
constructed its track upon it, without acquiring a title to 
it from the owner, that is by an unlawtul entry or trespass, 
may acquire title. The owner under this section of the 
act cannot have an injunction against the use and possession 
of the land until the compeusation has been fixed and de- 
termined. After that compensation is fixed, the law con- 
templates that in the event of non-payment he may at once 
enjoin the continuation of the unlawful antecedent posses- 
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sion. During the pendency of these proceedings the tem- 
porary possession is protected in the company, and the final 
dominion and riglt of possession of the owner is not de- 
stroyed until there is an actual payment of the money 
which is to be realized from cash or security required to be 
antecedently deposited by the court. There can be no right 
to a continuation of the possession or ri ight of property, 
whether it be a fee simple or an easement in the company, 
except upon payment of the compensation fixed by the 
commissioners. 

far as the matter of just compensation which the 
owner of the land is to receive upon the taking of his prop- 
erty is concerned, its payment to him is, we think, secured 
here within the meaning of the constitution. In the case 
of Moody & Wife vs. The Jacksonville, Tampa and Key 
West Railroad Company, decided at the last term, we held 
that a judgment against a corporation, with the right to 
have execution thereo!, was not a just compensation to the 
land owner for the taking of his land for construction of 
the road and its appropriation to its use. We held also 
that in the absence ot legislation securing just compensa- 
ion a court of equity could not authorize the condemnation 
vy securing it to the company; that this was a legislative 


function, and that a court of equity was powerless to sane- 


1 { 4] om a 4 _ 
tion such a trespass tor the reason that the right of the 
owner to just compensation must be the result of emisiative 

, i c 
: WW id P Pa) ee See i an wr be can ee 
aceon. Weald notsay, either there or elsewhere, nor cat 


! 
or do we say now, that where there had been an unlawtul 
try and appropriation the’ Legislature could not authorize 
a condemmat sina Rais of ownership, by protecting and 
enforcing the constitutional right of just compensation to 
the owner before his dominion and right of property was 


taken away. That is this case. So far as the matter of 
the sections of this law, which regulate the proceedings 
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for appraisal by commissioners, are concerned there may 
be constitutional objections to portions of them, but there is 
in these sections sufficient to authorize and prescribe a con- 
stitutional method of proceeding, coniplete in itself: that 
these unconstitutional portions of the sections may be 
stricken out, or simply disregarded, in the proceeding, and 
the constitutional provisions followed, under such cireum- 
stances, cannot be questioned. Such is the doctrine an- 
nouneed in this court on several occasions, and it is fully 
sanctioned by the cases. Therefore, if the authority of the 
court to require security for the compensation, as authorized 
in this proceeding, is unconstitutional, there still remains 
the duty to make a cash deposit sufficient to meet the com- 
pensation to be ascertained, and the party has the right to 
enjoin the use of the land until he is paid after the damage } 
is ascertained. 

Our attention has been called to the principles announced 
in the case of Moody & Wife vs. The Jacksonville, Tanipa 
and Key West Railroad Co., decided at last term. This 
was a suit in equity. The present case is one in prohibi- 
tion, under entirely diiierent cireumstances. It seeks to 
prohiit the court from exercising a jurisdiction which it 
plainly possesses under a constitutional statute. That <e- 
cision was to the effect that section seventeen of the char- 
ter of this company was void, being beyond the power of 
the Legislature, and that such portion of the act regulating 
the proceeding to appraise by commissioners as authorized 





the company to enter upon, take possession of and proceed 
with the construction of its road, even belore filing a peti- 
tion for the appointment of commissioners, was void. We 
there said as to section twenty of the act, the one now un- 
der consideration, that * other provisions of the act regu- 
lating proceedings to acquire titles under circumstances not 
existing in this case,and which do not app!y to it, are called 
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to our attention, but as they do not control this proceeding, 
or upon their face or according to their plain letter and in- 
tent, purport in any manner to affect the present case, it is 
only necessary to mention their character. These seciions 
prescribe a method of proceeding where the company shall 
not have acquired title to land upon whieh ‘ they have con- 
structed their track, or if, after attempt to acquire title, the 
title’ attempted to be acquired is detective, or the title 
is in the trustee of an infant or idiot without power of 
sale.” We plainly say that proceedings under these 
sectiuns are unlike these under the sections under which 
the company was then proceeding. The Judge of the Cir- 
euit Court, in his opinien upen this subject, which we have 
read with interest, correctly construes the opinion rendered 
in the former case in the matter of its limitations. In ad- 
dition to the above general limitations, we are ¢ontinually 
asserting in that opinion that we do not go beyond the ex- 
act case befure us. Indeed, had we attempted to define the 
rights of eitherof the parties in a case where the company 
had * constructed their track,” what we might have said 
would have been simply obiter to which even the doctrine 
of stare decisis would have been inapplicable. It would 
nut have been entitled to the standing ot a precedent even. 
Certainly the rights of parties could not be thus ceter- 
mined. 

What is the rule of the cases upon this subject? In the 
first place what is this case? It is the illegal laying of a 
track by a railroad company, preceded by an unlawful and 
unauthorized entry—a trespass. 

In the case of Secombe vs. The Railroad Company, 23 
Wall., 118, the Supreme Court of the United States, in 
stating its views of the power of the Legislature, in the 
matter of the mode of exercising the right of eminent do- 
main, says: “ There is no limitation upon the power of the 
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Legislature in this respect if the purpose be a public one 





and just compensation be paid or tendered to the owner for 
the property taken. It hardly need be said that the taking 
of private property in order that a railroad may be con- 
structed is a public necessity. It is urged that the property 




























in controversy was occupied before the proceedings in con- 
demnation were begun, but there is nothing in the findings 
of fact to show that this was so. Even if the plaintift 
were in a situation to make the objection it would not avail 
him, for prior occupation without authority of law would 
not preclude the company from taking subsequent measures 
authorized by law to condemn the Jand for their use. If the 
company oceupied the land betore condemnation without 
the consent of the owner, and without any law authorizing 
it, they are liable in trespass to the persons who owned the 
land at the time, but not to the present plaintiff” 

In the case of Justice vs. Nesquinoning Valley Railroad 
Co., 87 Penn. State, 32, Chiet-Justice Agnew delivering 
the opinion of the court,says: * This is net the case of a 
mere trespass by one having no authority to enter, but of 
one representing the State herself, clothed with the power 
of eminent domain, having aright to enter and to place 
these materials on the land taken tora publie use, materi- 
als essential to the very purpose which the State has de 
clared in the grant of the charter. It is true the entry i 
was a trespass by reason o! the omission t> do an act re- 
quired for the security of the citizen, to wit: to make eom- 
pensation or give security for it. For this injury the citi- 
zen is entitled to redress. But his redress cannt extend 
beyond his injury. It cannot extend to taking the chattels 


of the railroad company. In the case of a com- 
mon trespasser, the owner of the land may take and keep 
his structures nolens volens, but not so in this case, for 


though the original entry was a trespass, it is well settled 
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that the company can proceed in due course of law to appropri- 
ate the land and consequently to reclaim and avail itself of 
the structures laid thereon.” The court, speaking of the 
original illegal entry, says: For it “ the owner has his ap- 
propriate remedies ; his action of ejectment to recover and 
retain his land and its use until the company shall proceed 
aceurding to Jaw and his action of trespass to recover dam- 
ages for the injury sustained by the unlawful entry and 
holding possession, and whatever loss has been incurred by 
his illegal acts.” And in Harvey vs. Thomas, 10 Watts, 63, 
it was held that the subsequent proceeding to assess com- 
pensation was a protection against a recovery of vindictive 
damages. 

The Supreme Court of Alabama, speaking through 
Brickell, Chief-Justice, in the case of Jones vs. N. O. & 8. 
R. R. Co. and Im. Asso., 70 Ala., 232, says: “ The duty 
rested upou the appellee,” that is the company, “ before ~ 
the taking and appropriation of the lands to have caused 
in the appointed mode an ascertainment of the compensa- 
tion to which the owner was entitled and to have made 
payment of the compensation. Neglecting this duty the 
entry upon and possessio f the lands was wrong ul. No 
title to them was acquire d and the title of the owner was 
not divested. The neglect of the duty, the wrong!u! entry 
and possession, does not preclude the appellees,” that is the 
company, “ from resorting subsequently to the appropriate 
proceedings for the acquisition of the lands and, of conse- 
quence, availing itself of all the struciures it may have 
placed thereon.” 

This court sustains clearly the proposition that the com- 
pany, notwithstanding the original unlawful entry, loes 
not stand in the relation of a common trespasser, an! has 
the right to subsequent legal condemnation. 

It is certainly unnecessary to repeat page after page of 
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precedent upon this subject. They sustain the conclusion 
that while the original entry may have been tortious, yet 
if the Legislature has, with the power to peremptorily pur- 
chase, imposed the corresponding duty of making just 
compensation, the subsequent condemnation is legal. 

With a few comments on the cases upon this subject cited 
by the plaintitts, we leave this branch of the case. In the 
State of Wisconsin, our attention has been called to the tol- 
lowing cases: Bohlman vs. G. B. & L. P. Railway Co., 30 
Wis., 105; Burns vs. W. & M. R. R. Company, 9 Wis- 
consin, 450; MeAulay vs. W. V. R. R. Co., 33 Ver- 
mont, 311; and to chapter 175, General Laws of 
that State, April 6th, 1861. The first case was an 
action for an injunction to restrain a company from appro- 
priating plaintiffs’ land in the construction of a railway 
track where the company had not taken any measures look- 
. ing to compensation of plainti’s. It was not a case where 
the track had been constructed, nor was it based upon a 
statute like the statute of Florida. It was based upon a 
clause of an act (sec. 2) avhich gave a right to the owner of. 
the land over which the company had constructed its road 
without making compensation, and the decision was that 
in a case where he had not consented to the unlawful entry 
he was entitled to an injunction restraining any entry by 
mules and teams for the purpose of preparing the read bed, 
as well as to damage-. It is true that Mr. Chief-Justice 
Ryan, in speaking of the entire act, says that it was in- 
tended only to apply to cases where the railroad company 
has entered upon and has actually built and put its road in 
operation over the land by the permission, tacit or express, 
of the owner. The effect of the decision was to say that 
where there was an assent to the entry the owner’s right to 
an injunetion until his compensation was ascertained did 
not exist under the statute, but that where there was a tor- 
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cible entry his right to such injunction did exist outside 
of the statute; and the court holds that if the statute denied 
this right to an injunction after a forcible entry to prevent 
the use or occupancy of the land by the railroad until the 
amount of damage to which any owner might be entitled 
should have been liquidated, it would have been unconsti- 
tutional. Ido not understand the statute of Florida to 
deny to the owner of the land his right to enjoin such use 
following a forcible entry until he has been compensated, o1 
his compensation by cash deposit secured. If the company 
here had entered into possession of this land forcibly, and 
propose to retain it without compensation, the owner is no- 
where denied the right to an iujunction “ to prevent the use 
of the land” for such purpose until his damages shall be 
i) paid him or secured -to him in cash when ascertained. 
What the owner here apparently wishes is to prevent any 
legal ascertainment of the damages under the statute en- 
tirely, to dispossess the road permanently by preventing : 
the company’s compliance witli the law, which authorizes it 
when it shall have constructed its track to ascertain the 
compensation due, and which requires it to make just com- 
pensation before it can have permanent use of the land for 
the public purpose for which it was created. Here this 
\ court is asked to prevent the company from exercising its 
right of compulsory purchase through the Circuit Court af- 
ter it has instituted its proceeding looking ‘o appraisal and 
after it has deposited its mouey in the court ander je pro- 
visions of a law, constitutional to that extent at any Fate. 

The case of Andrews vs. The Farmer’s Loan and Trust 
Company, 22 Wis., 288, decided that the act considered in 
30 Wis., 195, in so far as it restrains the right to injunction 
above stated, is constitutional. 

The case of Burns vs. W. & M. Railroad Co., 9 Wis.., 
450, has no application to the matter of the construction of 
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this statute. The question was whether certain lands 
taken were necessary tor the purposes of its charter, 
What these decisions meau is explained in subsequent 
cases in Wisconsin construing these statutes. See especi- 
ally the case of Sherman vs. Tlie Milwaukee, Lake Shore 
and Western Railroad Company, 41 Wis., 651. See this 
ease also for a discussion of the extent of the liability of a 



























railway company trespasser, having the right of eminent : 
domain, in .jectment or trespass. We cannot see what aid 
the cases cited from 33 Vermont, 311; 3 Stockton, 106, 
and 7 N. H., 70, can give us in the construction of our 
statute. 

After writing the preceding portion of this opinion, we 
have received an additional briet of the plaintitts and we 
will examine the points made to the extent thac reach the 
question of jurisdiction. 

A construction of that portion of the section of the act 
providing for a stay of actions pending against the com- 
pany and denying a right of injunction until compensation 
has been fixed, is deemed necessary. The only remesy 
which the owner had in equity as to the wrongiul possession 
is an injunction affecting the possession. This the statute 
suspends until the compensation to which he is entitled is 
ascertained and then it is revived. The other class of ac- 
tions stayed are actions at law concerning the possession. I 
do notanderstand that any action at law, growing out of the 
wro entry, sounding in damages is stayed by thig ac- 
tion, or that any other legal remedy which he may have is 
stayed unless it affects the present temporary possession 
without title. That, the Legislatnre secures to the com- 
pany in order that it may discharge its duties to the public, 
and at the same time it secures just compensation to the 
owner. This question of power is discussed in the case of 
Andrews vs. The Farmer’s Loan and Trust Company, 22 
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Wis., 295, where the suspension of the equitable right to 
ai injunction is sustained as constitutional, and if this be 
so a stay of legal remedies aifecting the possession is consti- 
tutional also. This stay of proceedings relates to actions 
accruing and instituted after the passage of the act, and it 
is within the power of the Legislature to prescribe reason- 
able rules ‘or the stay of actions in cases of this character. 
Objection is made on the ground that the court is given 
the authority to fix the cash sum to be paid into court 
to meet the compensation to be awarded, and because 
the right to institute the proceedings to appraise 
is restricted to the company. These objections con- 
eern the method of exercising the right of eminent 
domain under the constitution, as to which, as re- 
marked by the Supreme Court of the United States: “It 
is no longer un open question in this country that the mode 
of exercising the right of eminent domain in the absence 
of any provision in the organic law prescribing a coutrary 
course is within the discretion of the Legislature.” 

The court here has authority to hear witnesses, to deter- 
mine the amount of the deposit by virtue of its general 
power, to determine what is a sufficient sum and it is a 
very proper authority to exercise the power. The consti- 
tution nowhere provides that the owner shall have the 
right to institute a special proceeding to ascertain his dam- 
age. He is left to his ordinary legal and equitable reme- 
dies as they exist. The limitations of the constitution 
concern the legislative power to take private property and 
the only limitation is that it shal] be taken for a public 
use and with just compensation to the owner. Any method 
which secures that to him is constitutional. It is not ne- 
cessary that his rights of action should be increased. 

We think we have considered all the questions which 
arise in determining whether the Circuit Court is not ex- 
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ercising a power within its constitutional jurisdiction. Our 
conclusion is that it is acting within its powers, and the 
necessary result is that a writ of prohibition must be de- 
nied, 

The judgment is that the rule is discharged, and the 
writ denied, the costs to be paid by the relator, Paran 


Moody. 





Henry M. Snow anp Joun G. Lona, APPELLANTS, Vs. 
LAKES ADMINISTRATOR, APPELLEE. 


1. Agrantee in a quit claim deed, or deed of release, occupies the same 
position in respect to an unrecorded prior deed or mortgage as 
did his grantor. He is not a bona fide purchaser without notice 
within the meaning of the recording acts. 


@o 
- 


mortgage though unrecorded is good as between the parties 
thereto ; and an assignee or releasee by quit claim of the mort- 
gagor’s interest is not allowed to invoke the aid of the registry 
laws to avoid a prior mortgage. 


Appeal from the Cirenit Court for St. Johns county. 

The intestate, Chas. O. Lake, died after the commence- 
ment of the suit, and Waiter Lyon was appointed admin- 
istrator of his estate, and made party complainant. 


The other tacts of the case are stated in the opinion. 
C. M. Cooper tor Aypellants. 

Fleming §& Daniel and J. C. Marcy tor Appellee. 

Tue Cuter-Justice delivered the opinion of the court. 


Charles O. Lake commenced a suit to foreciose a mort- 
gage executed to ‘him by: Snow in 1874, upon a lot in St. 
Augustine, to secure the payment of 31,500, as evidenced by 
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several promissory notes executed by Snow to Lake. The 
mortgage was executed in due form by signing, sealing, 
witnessing, acknowledgement and delivery, and left for 
record in the clerk’s oftice, and duly recorded, according to 
the clerk’s certificate on the original mortgage. 

In February, 1881, as appears by the answer of Long 
and by the testimony, Snow and wife conveyed the mort- 
gaged property to Long by deed of “release and quit claim” 
of “all the estate, right, title, interest, separate estate, dower 
and right of dower, property, possession, claim and de- 
mand whatsoever, as well in law as in equity of the said 
parties of the first part” in the premises and appurtenan- 
ces. Long, in his answer and testimony, and by a certified 
copy of the record of the mortgage, shows that the record 
of the mortgage has no seal annexed to the signature of 
Snow, wherefore he insists that the record does not show 
any valid mortgage, and that his purchase and the deed of 
Snow to him gave him a title to the property unincum- 
bered by the mortgage, and that the record gave him no 
notice thereof, and he had no notice of the mortgage lien. 

Snow was in possession of the lot at the time of the 
quit claim to Long. The bill did not allege, but the testi- 
mony showed that the mortgage was given to secure the 
purchase money on the purchase by Snow from Lake, 
mortgagee. 

The Chancellor, at the hearing, decreed in favor of the 
complainant, that the record of the mortgage was sufficient 
notice, notwithstanding the want of a seal thereon, to put. 
the purchaser, Long, upon his guard; that the mortgage 
held by complainant is a good and valid lien upon the 
property as against the defendants. Atter reference to a 
master to ascertain the amount due, a decree was entered 
for a sale of the lot, in the usual form, and foreclosing the 
equity of redemption. 
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From this decree defendants appeal and pray a reversal. 

The only questions considered by counsel in the argu- 
ment of the cause relate to the effect of the imperfect re- 
cord of the mortgage, and appellants’ insist that Long is 
not chargeable with notice of the mortgage, because under 
the statute a deed or mortgage without seal is void as 
against a subsequent purchaser in good faith and for value. 
While there is some apparent conflict of authorities as to 
the effect of such a record, the preponderance seems to be 
that under a statute like ours such a record imparts no no- 
tice to a bona fide purchaser; that on the face of the record 
there is no valid mortgage. 

But we do not propose to discuss this question. Though 
the answer of Long asserts that he purchased the property 
for a valuable consideration from Snow and took a deed of 
conveyance which vested in him a title in fee simple, yet 
the deed he exhibits is merely a release and quit claim 
from Snow of his interest. The value of the property is 
variously stated, at six or eight hundred to two thousand 
dollars at the date of the mortgage, and at seven to nine 
hundred dollars in 1883 when the cause was tried, in the 
judgment of witnesses. 

As to the effect of a deed of quit claim and release, Mr. 
Justice Story delivering the opinion of the court in Oliver 
vs. Platt, 3 How., 333, 410, says: “Another significant cir- 
cumstance is, that this very ageeement contained a stipula- 
tion that Oliver should give a quit claim deed only for the 
tracts ; and the subsequent deeds given by Oliver to him ac- 
cordingly were drawn up without any covenants of war- 
ranty, except against persons claiming under Oliver or his 
heirs and assigus. In legal eftect, therefore, they did con- 
vey no more than Oliver’s right, title and interest in the 
property ; and under such circumstances it is difficult to 
conceive how he can claim protection as a bona fide pur- 
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chaser, for a valuable consideration, without notice, as 
against any title paramount to that of Oliver.” 

In Kerr vs. Freeman, 33 Miss., 292, it is said: “ A quit 
claim deed, or in other words a deed of release, under gen- 
eral principles of law can never operate as a conveyance 
in a technical sense, unless the party taking such deed is 
in possession of the land, and then the deed merely oper- 
ates to enlarge the estate, whatever it may be.” This is 
the rule of the common law. By our statute a deed of 
“lease and release” operates to transfer the possession of 
the releasor to the releasee as perfectly as if the releasee had 
been enfeoffed by livery of seisin, if livery of seisin can be 
made at the time of the execution of the deed. McC. Dig., 
215; Act Nov. 15, 1828. 

The Supreme Court of Alabama, in Smith’s Heirs vs. 
Branch Bank of Mobile, 21 Ala., 125, had this question 
before it. The court say: “It is too clear to admit of a 
doubt that an unrecorded mortgage, as between the parties 
themselves, is valid and binding. It is also valid as to all 
subsequent creditors or purchasers with notice of its exist- 
ence. * * The instrument under which the bank claims 
is a quit claim deed, or, what is more appropriately desig- 
nated by the common term, a release. * * The grantor 
in this case only purports to release and quit-claim the title 
and interest which he had. The question then arises, what 
interest did he have? The plain answer is, tlhe mere equity 
of redemption, nothing more, and this only passed by the 
quit claim deed. Thus the bank stands in the place of the 
mortgagors, holding only what they could sell, the equity 
of redemption. * * * To enlarge the interest by con- 
struction would be to make a different contract trom that 
which the parties have entered into; would be, by judicial 
interpretation, contrary to the face of the deed and the facts 
on which it is founded, to pass the entire estate, by invest- 
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ing it with the consequences of a fraudulent sale of the 
whole, when the grantor had but the equity ot redemption, 
and this, too, for the purpose of defeating the just lien of 
Smith for the purchase money. We feel quite confident no 
case can be found which carries the doctrine thus far. * * 
The bank, holding a mere quit claim deed, cannot be re- 
garded as a bona fide purchaser for a valuable consideration 
without notice. And we see no reason why such purchaser 
should be allowed to invoke the aid of the registry statute 
to avoid a prior mortgage which has not been recorded, any 
more than the aid of the chancery court for his protection. 
We express no opinion as to what we should decide, had 
the deed to the bank, even though it contained no war- 
ranty, purported to convey the entire title to the premises 
instead merely of that which the grantor had.” 

There seems to be no conflict of authority as to the effect 

_of a mere quit claim or release by deed ; it is simply a re- 
lease or assignment to the releasee of such interest as re- 
mains in the releasor and puts the grantee in the precise 
place of the grantor as to that interest as it existed at the 
date of the rel@ase. Snch a deed is not even an estoppel 
upon-the releasor as to any after acquired interest. Rawle 
Cov. Tit., (4th Ed.) 389. 

The conclusion must be that the appellant, Long, by vir- 
tue of the quit claim deed, is not in the position of a bona 
fide purchaser without notice of the equities of the mort- 
gagee, that he stands in the shoes of his grantor and is no 
more entitled to plead the registry act as against the mort- 
gage than is the mortgagor himself. 

For these reasons the decree of fureclosure is affirmed. 
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L. M. BALLARD ET AL., APPELLANTS, vs. Eckman & VETs- 
BURG ET AL., APPELLEES. 


1. An oath to a bill for injunction by a solicitor, ‘‘ that the facts set 
forth in the foregoing bill are true to the best of his knowledge, 
information and belief,’’ is not sufficient to authorize an injunc- 
tion. It states no facts, nor that affiant has any knowledge, in- 
formation or belief whatever. 


2, Where facts are stated on information the officer to whom applica- 
tion is made for an injunction should require the additional affi- 
davit of the person from whom the information is derived, veri- 
fying the truth of the information. a 

3. An irregular or improvident order granting a preliminary injunction, 
however erroneous, will not affect a final decree granted after a 
full hearing upon the pleadings and testimony. 

4, The question of fraud is one of motive and intent to be inferred from 
all the facts and circumstances attending a transaction, and does 
not depend upon presumptions not legitimately drawn from the 
fact. 


5. When a purchase of goods is made in good faith and for a valuable 
consideration, from the owner Who is embarrassed and insolvent, 
no fraud is imputed to the purchaser. 


Appeal from the Circuit Court for Polk county. 


This is a creditor’s bill filed by respondents against ap- 
peliants. Respondents obtained judgments amounting to 
$2,296.85, against Louis M. Ballard, in assumpsit ; execu- 
tions were issued and returned nulla bona. The bill alleges 
that L. M. Ballard has made a fraudulent sale and delivery 
of his stock of merchandise to H. D. Ballard, to defraud 
the creditors ot Louis M., and to evade the payment of his 
just debts. A decree is prayed setting aside the sale and 
transfer, and declaring the stock of goods subject to the 
judgments and executions atoresaid, and for an injunction 
restraining defendants from interfering with or disposing 
of the goods. 
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The bill was sworn to by counsel for complainants, who 
says: “ That the facts set forth in the foregoing bill are 
true, to the best of his knowledge, information and belief.” 
On filing the bill, an order for injunction was granted, and 
it was ordered that the complainants enter into bond in the 
sum of two thousand dollars, conditioned to indemnify the 
defendants for the wrongful suing out of the injunction. It 
was further ordered that ,of Polk county, 
be appointed receiver, to take charge of, sell, and otherwise 
dispose of said stock of goods, and that the receiver hold 
the moneys arising from the sale subject to the order of the 
court. The record does not show that a receiver was 
named. 

The sheriff made return as follows: “Service rendered 
by closing the store-house of L. M. & H. D. Ballard, the 
17th July, 1882, and also taking an inventory of all the 
goods and appurtenances in said store-house.” 

The answer of L. M. Ballard admits the recovery of the 
judgments, the issuing of executions and the return of 
nulla bona. That prior to February 8, 1882, he was en- 
gaged in mercantile business with one A. J. English as a 
partner, each owning one-half interest in the stock of 
goods. That in behali of H. D. Ballard he bought the in- 
terest of English for about four hundied dollars, and on 
February 8, 1882, sold to H. D. Ballard the entire stock 
for seven hundred and fifty dollars, including some other 
property, the goods being valued at $700, which $750 has 
been paid by H. D. Ballard, by payment of the largest part 
to defendant’s creditors, and in family supplies to himself for 
the residue. And he says that the sale of his said interest 
in the goods was made in good faith and without design to 
defraud his creditors or any of them. That he has no 
property out of which he can satisfy his debts. That ever 
since the 8th February, 1882, H. D. Ballard has had pos- 
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session of the store and goods as his own property, and 
this defendant has no interest therein whatever. That 
whatever interest he had in the store of goods prior to 
the sale to H. D. Ballard, was by law exempt from levy 
and sale on said executions. , 

The answer of H. D. Ballard denies any fraud in the pur- 
chase by himself of the goods, but avers that it was made in 
good faith and for a valuable and full consideration. He 
says that he first bought, through his brother, L. M. Bal- 
lard, the interest of English in the stock of goods, and then 
purchased the interest of L. M. Ballard, and on the 8th 
day of February, 1882, took charge of the stock, and was 
in charge of what remained of it at the filing of the bill. 
He claimed and sold the stock as his own, having bought 
and paid for it. He had been engaged in merchandising 
at Bartow with one Bevill, and the firm had a stock on 
hand February 1, 1882, of $1,138, and goods in transit, 
$683.36, making a total of $1,821.88. He purchased Bev- 
ill’s interest in those goods and brought them to Medulla, 
and those, with the goods bought of English and L. M. 
Ballard, in the store, made a total of $2,571.38, only $350 
of which had belonged to L. M. prior to his purchase of 
them. He has since purchased goods of merchants to the 
amount of $1,240.84, making altogether the sum of $3,812.- 
18. He had paid for the goods bought of L. M. Ballard 
and English, of which $376 was paid down in trade, a note 
was given for $250 and the balance was traded out in the 
store by L. M., and previous to the filing of the bill he - 
had paid him in goods out of the store the sum of $244, 
thus overpaying the amount by $120. That he had every 
reason to believe that the sale made by L. M. was made in 
good faith, for when he was bargaining for thestock L. M. 
told him he had sold some land that would clear up his 
liabilities, and respondent believed it was ao, and still be- 
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lieves it would have been so but for the course of the com- 
plainants. 

Complainants filed a general replication, and on Novem- 
ber 9, 1882, on motion of defendants, the injunction was 
dissolved, and the goods ordered to be restored by the sher- 
iff to the defendants, on the ground that complainants had 
not given a bond as required by the original order. On 
November 10, complainants’ solicitors filed a bond and 
also a petition stating that they “having reason to fear, and 
do fear said stock of goods will sold or otherwise disposed 
of before the final hearing and disposition of said cause,” 
they pray an injunction forbidding the sale or other dispo- 
sition of the stock of goods until the further order of the 
eourt. This petition was not sworn to. The injunction 
was granted. November 11th, defendants moved to dis- 
solve the injunction on the ground that the petition was 
not sworn to. The motion was denied. 

Testimony was taken before a referee, and on December 


12, 1882, a final decree was made, “that the sale by Louis © 


M. Ballard, of the stock of goods in question, was made 
without consideration and for the purpose of defrauding 
the creditors of the said Louis M. Ballard, and it further 
appearing to the satisfaction of the court that any interest 
in the said stock of goods which may have been owned by 
the said Hiram D. Ballard had been transferred by him to 
the said Louis, and that there is no doubt that the en- 
tire stock is subject to the judgment and executions of the 
complainants.” It is therefore decreed that the sale by L. 
M. to H. D. Ballard be cancelled, and the stock of goods 
declared subject to the judgments and executions of com- 
plainants, and the temporary injunction made perpetual. 

The following is an abstract of the material testimony 
contained in the record : | 

Peter C. Hayes, on the part of complainants, testified: He 
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had a conversation with H. D. Ballard about the 10th 
May, 1883, in which H. D. Ballard stated to him, and 
showed him a paper stating the trade by which L. M. Bal- 
lard had sold H. D. Ballard asaw mill; that the latter had 
bought the mill from Louis M., and had paid him $550 in 
goods, and gave three notes of $250 each, to be paid in 
lumber. Louis M. Ballard occupied a store in which he 
carried on a general merchandise business from the early 
part of the year to June or July, when he was closed up 
by the sheriff. That paper bore date some time in March. 
By that paper Hiram D. Ballard agreed to give Louis M. 
Ballard $1,300 for the mill, oxen, shop and wagon, of which 
$550 was paid “in goods.” Hiram told witness that he 
had no interest in the store that was afterwards closed up. 
This was about in. June, three or four days before the store 
was closed up. Hiram D. Ballard told me that Louis M. 
Ballard was using his name in the store business on account 
of debts and judgments against Louis. Witness bought of 
Hiram D., an interest in the mill, and worked there; was 
in the store nearly every day. Louis M. was in the store 
managing the business. Hiram D. kept books and sold 
lumber at the mill, and to the best of my knowledge had 
nothing to do with the store. The paper showing the sale 
of the mill by Louis M. to H. D. Rallard was witnessed by 
James Keen and H. N. Allen. A writing is shown wit- 
ness which recites a sale of the mill, &., by L. M. to H. 
D. Ballard for $1,300, of which “ $550 has been paid,” but 
says nothing of the payment “ in goods,” and witness says 
this is not the same paper, because the paper shown him by 
H. D. at the time he bought an interest in the mill read 
“ five hundred and fifty dollars in goods.” 

C. C. Gresham testified: As sheriff, took possession of 
the store and stock of goods, which were inventoried at 
$2,125. H. D. Ballard had been engaged in keeping a bar- 
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room, and after closing that went in with Mr. Bevill in 
general merchandise. When he came to Bartow he was 
considered a poor man; understood from him that L. M. 
Ballard was a partner in the bar-room; the stock of liquors 
was generally of the value of $500, in his judgment. Bal- 
lard came here with an ordinary supply of household and 
kitchen furniture for a poor man; when witness went to 
levy the execution on the goods in the store, L. M. Ballard 
claimed the benefit of the exemption laws, and applied to 
have certain property exempted and set apart, and witness 
had property to the amount of $330 set apart as exempted, 
and not included in the inventory. He asked me if he 
would not be allowed to exempt enough out of the stock 
to make one thousand dollars. Have no personal know]l- 
edge of H. D. Ballard’s affairs. 

A. J. English, in behalf of complainants, testified: That 
he was in business with L. M. Ballard, in the mercantile 
business, from September, 1881, to February, 1882; hada 
half interest ; the entire business was valued at about $2,- 
500 when.I commenced, and the assets were about $1,900 
when it ended. These amounts included the store building 
and accounts. When I first went in the business was run in 
the name of L. M. Ballard & Co. About October or Novem- 
ber it was changed and run in my name. The first time 
he spoke to me about the change he said he thought he 
would go into bankruptcy, and that we would run the bus- 
iness in my name; afterward changed his mind about go- 
ing into bankruptcy. My connection began by my pur- 
chasing a half interest from L. M. Ballard, and ended by 
my selling out to L. M. Ballard. We took no inventory 
when the change was made, but stock was taken a few 
days before-I went out. He said he was buying for H. D. 
Ballard, and he was going out of business. Understood 
the trade for my interest was for H. D. Ballard, and tooka 
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mare from him in part partment. The bargain was made 
with L. M.; took a mare and colt from him in part pay- 
ment. 

N. A. Booth, for complainants, testified: In April, 1882, 
I sold to H. D. Ballard a yoke of steers. I asked him if he 
could give me an order to the store for a few goods. As 
well as I remember he said he had given orders there to 
the amount of $70 or $75, and he didn’t care to give any 
more, that he would have to pay the money and take up 
his account in the store. I refer to the Ballard store that 
was closed up. L. M. Ballard was then selling goods in 
the store. 

James T. Evers, for complainants, testified that during 
the summer of 1882 he went with L. M. Ballard to Savan- 
nah to buy goods. On the way he made a proposition to 
me that we go on and he would buy a stock of goods and 
come back, and he would turn the proceeds over to me. 
At Savannah witness endorsed L. M. Ballard’s notes to 
Eckman & Vetsburg and Solomon Brothers to the amount 
of six hundred dollars for goods bought, which he paid. 
About the time L. M. sold his place I advised him to settle 
up what he owed for goods, that I thought he had enough 
to settle up what he owed, and he said if he paid out all he 
had on his debts it would leave his family without any- 
thing, and he would be ruined, or something to that effect. 
This was in December, 1881, or January, 1882, and before 
payment of the notes I had endorsed. Afterwards L. M. 
Ballard wrote me a letter (which has been misplaced) in 
which he proposed to sell out to me his goods, store-house 
and some lands near Medulla. He did not put any valua- 
tion on the property. This letter was written atter Hiram 
D. moved to Medulla. He did not say anything in it about 
anybody having an interest in the goods. It was after he 
and English had settled up their partnership business. I 
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replied that I did not do business that way. After I heard 
that L. M. Ballard’s store was closed up by the sheriff I 
wrote him that he knew he was owing these debts, and 
that the goods were his, and for him to pay for them if he 
could, and fix the matter up and go on with his business. 
He replied. I don’t know where his letteris. I cannot re- 
member all that letter, but at the end he said: ‘Stand still 
and see the salvation of the Lord.” He did not reply to my 
assertion that he owned these goods. Did not deny own- 
ing the goods. On cross-examination witness says : 
When Mr. Ballard proposed to me to buy goods, sell 
them and turn over the proceeds to me, I understood it as 
a reality, but he has since told me he meant it as a jest. 
I took his word that he would protect me as indorser at 
Savannah. 

T. J. Mc Mullin, for complainants, testified that when H. 
D. Ballard first went to Medulla he was engaged in selling 
goods in the store-house used by L. M. Ballard. He was 
next engaged in the saw-mill business. Heclaimed to have 
an interest in the store when he first went there tu the ex- 
tent of the goods he carried there he bought from Bevill & 
Co. I was wishing to go into business of that kind, and 
asked Hiram Ballard if he wished an assistant in the store, 
and he remarked that Louis Ballard was attending to that 
business, and he was altogether engaged in the mill. Be- 
fore I got to see L. M. Ballard on the subject the young 
man, Gus. Hays, was employed in the store. 

A writing was introduced, signesl and sealed by L. M. 
Ballard, dated March 11, 1882, witnessed by H. N. Allen 
and James Keen, by which, in consideration of $1,300, of 
which “$550 has been paid, and the receipt hereof ac- 
knowledged,” and the balance to be paid in lumber, in 
three installments, by the 25th December, by H. D. Bal- 
lard, L. M. Ballard sold and conveyed to H. D. B. one 
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steam saw-mill, saw-frame, two guns, one corn-mill and 
lumber cart, and all mill fixtures, blacksmith tools, two 
yoke of oxen and wagon. 

On the part of defendants, Frank L. Wilson testified : 
When I got acquainted with H. D. Ballard he was bar- 
keeper, and I left. When I returned I found H. D. B. 
here in Bartow. Heard he had bought out Bevill, his 
partner in mercantile business, and moved to Medulla. I 
went there and got a job with him at saw-mill. He and 
others told me he was running a store there, and I bought 
goods from the store. When we settled he brought up 
what I was due for gouds, and I my time. Know nothing 
about the ownership of the store except from hearsay. 
Know nothing of H. D. B. exercising acts of ownership 
over the store, only by selling goods to me and others, and 
they paying him for them, and he saying it was his. All 
the mill hands understood it was H. D. Ballard’s, and he 
told us to go there and get goods when we wanted them, 
and that the reason he had a store there was because he 
could pay off his mill hands without paying money. Saw 
two wagon loads of goods hauled from Bartow to Me- 
dulla, for H. D. Ballard from Bevill. L. M. Ballard kept 
tbe post-office in a corner of the store, aud have seen him 
selling goods. H. D. B. went back and forth from mill to 
store, and I thought he had supervision of everything. 

A. T. Mann, a witness for defendant, testified that H. D. 
Ballard, when in Bartow, ran a bar-room, and afterwards 
he and Bevill and Smith bought and run a saw-mill. He 
went in with Bevill in the mercantile business atter he quit 
the bar-room. He owned some other property, houses and 
land. After that he bought Bevill’s part of the goods and 
carried them to Medulla—three or four wagon loads of dry 
goods and hardware. Witness states that he was a witness 
to the first contract between H. D. and L. M. Ballard in 
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March. Heard the contract read, and looked over it. The 
payment was to be made in lumber, $1,300, and the contract 
did not say anything about whether part of the payment 
had been made already. Heard from Henry Allen and H. 
D. Ballard that they tore up that contract and made an- 
other in about a week. After I witnessed this contract H. 
D. Ballard took charge of the mill. I bought goods from 
H. D. B. in the store. 

F. F. Bevill, in behalf of defendants, testified: Was in 
the mercantile business with H. D. Ballard about a year, 
and was in the saw-mill business with him and Smith 
awhile. He owned a half interest in a block in Bartow, 
_ and ahouse and lot. We bought two and a half acres from 
Pearce and five from McKinney, and we entered 40 to- 
gether. I sold him my interest in the mercantile business 
when we dissolved, about February 1, 1882. We had on 
hand in stock in the house $1,138.02, and goods bought 
and in transit other goods, swelling the amount to $1,821.- 
38. H. D. B. assumed all the debts, and I turned over to 
him my interest in the stock of goods. These were the 
terms of the sale. There was about $200 in cash on hand 
that was divided. The amount of liabilities he assumed 
was $2,374. Some cotton had been shipped to some of the 
creditors in Savannah. He sold the land. H. D. Ballard 
has the reputation of an honest man. Cross-examined : 
When he bought me out he said he was going to carry the 
goods to Medulla. I saw a letter trom iouis Ballard to 
him asking him to come up and buy out A. J. English, for 
he, L. M., could not. 

IL. M. Ballard testified: I did business on my account up 
to February last (1882). From February to July, I was em- 
ployed in the store by H. D. Ballard. He (H. D.) owned 
the stock of goods, but the store-house was owned by my- 
self. I sold him the stock of goods on February 8, 1882, 
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and the mill about 1st March. English’s interest in the 
goods was half the stock, the whole valued at $750, but I 
had to pay him $400 to get him out. Immediately after 
the purchase I transferred the whole of my interest to Hi- 
ram Ballard. He paid me two maresand a buggy. There 
was some other trade payment, but I don’t now remember 
what it was. I took the maresand buggy at $400. There 
was a balance due me, which was placed to my credit in 
the store. I paid it out on the debts I owed to my neigh- 
bors, most of it. The $400 paid to English was paid 
partly by me and partly by Hiram out of store. The 
whole interest of English and myself in the stock was paid 
for by H. D. I never at any time bought any interest in — 
that stock of goods from H. D. Ballard. I afterwards sold 
him a steam saw-mill, lumber cart, two guns, wagon, two 
yoke of oxen and blacksmith shop. There was a contract, 
called a bill of sale. I first sold him the mill, payable in 
lumber entirely, and then there was a writing drawn up, 
but a few days later we made a different trade, 
and the first writing was torn up and another made. 
He paid me a yoke of oxen, some town lots amounting to 
$550 ; there never was any other written contract in regard 
to the mill, only this paper and the one that was torn up; 
there was not any trade made or papers drawn up concern- 
ing the sale of the mill expressing that payment should be 
made in goods for the mill, or that goods had been paid for 
the mill. After I was employed by H. D. Ballard I had 
the management of the store. I never had any title or 
claimed any ownership to it; I never said or wrote to any 
body that I had any title or ownership ; I made remittan- 
ees for H. D. to complainants on account of F. F. Bevill & 
Co.; they never objected to application of the money so re- 
mitted on account of Bevill & Co. I heard part of Mr. Evers? 
testimony in regard to a conversation he says occurred on 
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the road to Savannah; Mr. Evers made the first propo- 
sition ; he proposed that we put up a big store at Tampa, 
and break down the merchants there; my answer was, I 
doubted our ability; then I said I had better buy a big 
stock of goods and sell them out to you; that is all the 
conversation I ever had with him of that kind; we both 
laughed, and Evers said all right, and we drove off; I did 
not mean what I said in that proposition, nor do I believe 
that Evers meant it; I received a letter from Mr. Evers 
stating that the goods were mine, and to compromise this 
matter, and if I could not pay dollar for dollar, to pay what 
I could; I just answered him that I was not able 
to pay the matters; that it would leave my family 
in suffering condition; I did not deny or acknowledge 
the ownership of the goods in my answer, for I knew 
that he did not know anything about them. I did 
not acknowledge that the goods were mine, because 
I did not think it was any of his business. The goods 
were not mine. The amount exempted by the sherift for 
me was all the personal property I had at that time. Since 
the closing of the bar-room business in Bartow, I have had 
no business interest with H. D. Ballard here ; was not. in- 
terested in the store of F. F. Bevill & Co., nor in the saw- 
mill, nor in real estate, nor in personal property. I have 
applied the proceeds of all property sold, as far as I could 
do, for the comfort otf my tamily and to the payment of: 
debts. I have not retained for myself as much of either 
personal or real estate as the constitution and laws of this 
State allow. The amount exempted for me by the sheriff 
was all the personal property I had at the time. Don’t 
know what the exemption laws allow in this State. 

H. D. Ballard testified: That he is the brother of Louis 
M.; I own astore at Medulla; I carried part of the 
goods from this place (Bartow), bought from Mr. Bevill ; I 
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bought part of the goods that were already there from Louis 
M., and part of the goods I have there I bought elsewhere, 
in New York, Savannah and other places; bought at Me- 
dulla about $750 from L. M. Ballard. It was owned by 
himself and Jack English; I talked with English about 
the trade, and we agreed, but as some misunderstanding 
arose as to the property to be given, I left L. M. Ballard to 
close up the trade for English’s interest. English sold the 
stock of goods, land and other property altogether. Louis 
took the land and [ took the goods. The trade was made 
with the understanding that the goods were for me and 
the land for Louis. I paid for the goods in full, with 
money and other property of my own; I continued to own 
that store up to the time it was closed by the sheriff; I 
managed it part of the time myself, and Louis part of the 
time; I employed him, and sent the clerk to him, and he 
employed him ; I know of no traud or intention of fraud, 
when the trade was made; I have never sold any interest 
in the store; have never sold any stock except in the ordi- 
nary course of trade; never sold any of it for a saw-mill ; 
I carried to Medulla the stock of Bevill & Co., and goods 
bought for the company, in transit, of the value of eighteen 
hundred and twenty-eight dollars. A detailed statement 
is submitted. After I had got the two stocks together, 
the stock amounted to about $2,550, more or less, all of 
which belonged to me. I bought also other goods amount- 
ing to $1,240, before the store was closed; I had a conver- 
sation with Mr. Hays; we owned a saw-mill together, 
and when we shut down this conversation occurred; I 
I kept the books and paid the hands from the store; Mr. 
Hays and I had a settlement, and I had paid the hands, 
‘and the mill owed tor it; Hays wanted to leave the mat- 
ter over until we came back trom Orange county; I told 


him I could not do it; that I was not interested in the 
43 
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store ; this was all the conversation ; we had other money 
that belonged to the mill business of Hays & Bullard, and 
settled up the store account ; I made that remark to him 
because I was urging him to a settlement, that is, the re- 
mark that I owned no interest in the store. I run the mill 
separate from the store,and kept an account against myself, 
and Mr. Hays also; Mr. Hays was behind with me, and I 
did nut want him to get in any further. As to the con- 
versation mentioned by Mr. Booth, I told him I did not 
want to pay any money on the oxen; that goods were the 
same as-money ; that I was buying his oxen for the mill 
company, and the mill company was behind with me about 
$75; I did not go into any further explanation with Mr. 
Booth. Witness then went into a detailed statement of his 
property when he went to Medulla and bought the store 
and mill, &., ‘from his brother, showing assets of about 
$1,125, besides his interest in the Bevill stock of goods; 
his store and mill business was “ paying,” and up to the 
time the store was closed up he had paid debts of F. F. 
Bevill & Co. to the amount of $1,541.44; when the store 
was closed there was about $2,200 in the store, according 
to the inventory ; there is still unpaid of the indebtedness 
of Bevill & Co., payable out of that stock, $847.85. I 
do not owe Louis M. Ballard anything, and he does not 
owe me; our matters have been settled; this balance was 
paid before the store was closed by his labor in the store. 
Witness refers to a memorandum from his books in which 
it appeared that L. M. Ballard had become indebted by 
his account at the store; witness says there never was a 
paper, to his knowledge, expressing that $550 had been 
paid in goods, on the purchase of mill; that there was a 
paper (the first one) signed by L. M. Ballard, by which 
the purchase of the mill was entirely on time, to be paid 
in lumber; we tore up that paper, and changed the trade 
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because I wanted to makea payment; we drew anew con- 
tract showing a payment of $550, and $750 to be paid in 
lumber ; this payment of $550 consisted of a yoke of oxen 
and some land ; since then I have paid all the lumber ; the 
paper here is the identical paper I showed to Mr. Hays. 

The foregoing is the substance of the testimony appear- 
ing in the record. 


G. A. Hanson for Appellants. 
S. M. Sparkman and J. B. Wall for Appellees. 
Tue Cuter-Justice delivered the opinion of the court. 


The first and second grounds of appeal are the allowance 
of preliminary injunction on bill and petition without oath 
or other proof of the allegations in either paper, and be- 
cause no bond was given as required by the order. 

Neither of these grounds, if sustained, will be sufficient 
to remove the final decree, because this appeal was not 
made until the final decree had been entered, upon the hear- 
ing upon bill, answers and testimony. If the allegations 
of the bill are supported by the testimony sufficiently to 
overcome the answers of the defendants, the injunction 
and final decree may stand, even if the orders allowing the 
preliminary injunctions were erroneously made. 

Yet in view of the importance of the proceedings in this 
case, we ought not to hesitate to say that the allowance of 
the injunction upon the filing of the bill, and again, upon 
the petition after the dissolution of the first writ, were un- 
authorized, if the record sent here is correct. 

The oath to the bill was made by one of the counsel, 
who swears “that the} facts set forth in the foregoing bill 
are true to the best of his knowledge, information and be- 
lief.” It does not appear that he had any “ knowledge” 
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of the facts, or that he had any “ information ” of any kind 
from any source, or that he “ believed ” anything stated in 
the bill. He asserts neither. He does not swear to a single 
tangible fact showing any knowledge, any in!ormation, any 
belief whatever. The bill was not supported by the oath 
of anybody, and yet an injunction was allowed, restraining 
defendants from interfering with a store of goods worth 
over two thousand dollars; and the second injunction was 
allowed also upon a petition to which no oath was attached. 
We are inclined to believe that the record was imperfectly 
copied. 

Such a verification as was made to the bill, according to 
this record, is not sufficient to justify the granting of an 
injunction. Bowes vs, Hoeg, 15 Fla., 403. When an in- 
junction is granted without the oath of some person to 
facts, or to reliable information as to the facts stated in the 
bill, it is a matter of course to dissolve the injunction be- 
fore answer, and the officer to whom the application for an 
injunction is made should require to be annexed to the bill 
the additional affidavit of the person trom whom the in- 
tormation is derived, verifying the truth of tlhe information 
thus given. Campbell vs. Morrison, 7 Paige, 157; Bank of 
Orleans vs. Skinner, 9 Pai., 305; Horne vs. Moody, 59 
Ga., 731. : 

No receiver was named in the order in this case, but it 
appears by the return of the sheriff on the order that he 
had taken possession of the store and stock of merchan- 
dise: By what authority this was done does not appear. 
The presumption is that it was done by some authority of 
the court which does not appear in the record. The repu- 
tation and credit of no man of busivess is safe if he is lia- 
ble to be enjoined from pursuing his occupation or the care 
of his property, and to have a receiver or sheriff put in 
possession of his effects upon a creditors’ bill alleging traud 
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in the most general terms, the truth of which no person 
asserts on oath. 

As to the bond, we simply remark that it does not con- 
form to the order of the court, not having been executed by 
the complainants, their agent or attorney ; nor does it name 
all the complainants in the suit; nor is it sealed by the obli- 
gors ; nor was its sufficiency approved. These were faults, 
but as before remarked, they cannot affect the regularity of 
the final decree. ? 

It is alleged tor error that the testimony of certain wit- 
nesses was improperly admitted, as their testimony does 
not bear against H. D. Ballard. This testimony relates to 
transactions and declarations intended to show fraudulent 
and irregular conduct on the part of L. M. Ballard. In 
this aspect it was competent as against the latter at least. 
As to the objections to the testimony, and to questions ad- 
dressed to witnesses on their examination before the referee, 
the record fails to show that any questions of this character 
were made upon the hearing ; and the omission of the court 
to rule specifically upon the matter is not the fault of the 
Judge. No motion appears to have been made to exclude 
or strike out any portion of the testimony. As the case 
comes here upon the pleadings and the testimony, we will 
examine the whole record, and endeavor to give the testi- 
mony such weight as we think it deserves. 

The charge in the bill is very general. It is, that Louis 
M. Ballard, being indebted to complainants for goods sold 
to him in his business as a merchant, combined and confed- 
erated with H. D. Ballard, his brother, to defraud com- 
plainants, and transferred to his brother his stock of goods 
without consideration for the purpose of enabling the said 
L. M. Ballard to defraud complainants, and to evade pay- 
ment of his just debts, complainants having obtained judg- 
ments amounting to $2,296.85, and sued out executions 
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upon which they can find nothing to levy. The bill re- 
quires the defendants to answer certain interrogatories as 
to the indebtedness, the sale of the goods, for what consid- 
eration the sale was made, and whether it was not mace to 
keep his creditors from seizing the stock of goods. This 
is the whole case made by the bill. 

The answers show that prior to the recovery of the judg- 
ments, L. M. Ballard was engaged in trade with one Eng- 
lish as a copartner, each owning one-half interest in the 
goods. That the merchandise was of the value of seven 
hundred dollars, and there was some other property in the 
store worth fifty dollars. That H. D. Ballard was in simi- 
lar business at another place, and desirous to remove to the 
store of Ballard & English he employed L. M. Ballard to 
purchase the interest of English. That L. M. Ballard pur- 
chased the interest of English in the stock for $400, and 
sold the whole to H. D. Ballard for $750, and delivered the 
goods to him. That H. D. Ballard paid L. M. Ballard in 
full for the stock before the filing of this bill, and removed 
his own stock into the store. The goods so brought in 
were of the value of $1,821.38, making, with the goods 
purchased of Ballard & English, a stock of the value of 
$2,571. That ever since the ptirchase by H. D. Ballard, 
February 8, 1882, he has had possession of the goods as his 
own property, and has been engaged there in his usual mer- 
cantile business, until his store was taken possession of by 
the sheriff in July, 1882, under these proceedings. That 
H. D. Ballard, before the seizure of the store, had bought 
for himself, in his own name, and put into the store, other 
goods of the value of $1,240.84. They deny that the sale 
by L. M. to H. D. Ballard was fraudulent, or designed to 
defraud the complainants, or other creditors of L. M.; and 
aver that the sale was made in good faith, and for a full 
and valuable consideration ; and give a detailed statement 
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of the consideration paid. Both detendants deny that L. 
M. Ballard had, at the time of the filing of the bill, or at 
any time subsequent to the sale, any interest whatever in 
the stock of goods. In brief, both defendants generally 
and specifically deny all the equities of the bill. 

There was in evidence a written contract, showing that 
in March, 1882, Louis M. Ballard sold to H. D. Ballard a 
steam saw-mill and fixtures, oxen, carts, &c., for $1,300, of 
which $550 was acknowledged to be paid, and the balance 
to be paid in lumber. 

The testimony on the part of the complainants as to the 
conversations and declarations of the defendants, standing 
uncontradicted, would go far towards showing that L. M. 
Ballard still had, after the sale to H. D. Ballard in Febru- 
ary, 1882, an interest in the stock of goods, at least te 
the extent of the value of the goods of Ballard & English ; 
but this testimony is met quite fully by that of each of the 


‘ defendants, by such explanations and contradictions as are 


at least plausible; and as the defendants are competent 
witnesses we must give their statement such weight as 
should be given to other persons, making due allowance 
for the fact that they testify in their own interest. 

The testimony of English is that the entire business when 
he went in was about $2,500, and when he went out it was 
about $1,900 The assets of the firm were the store-house, 
goods and accounts. He does not say how much he agreed to 
give for a half interest, but says he paid $500, or thereabouts, 
in cash, and gave his note for the balance, and when he quit 
he owed $400 on the note. It was evidently a losing busi- 
ness. The evidence shows that he was paid $400 for his 
interest in the entire property when he sold out. The 
amount they owed at the time he sold is not shown. 
There is no evidence to contradict defendants’ statements 
that the goods in the store were of the value of about $750 
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when purchased by H. D. Ballard. It is shown that this 
was paid by H. D. Ballard before the filing of this bill. 
The testimony as to what L. M. Ballard said about his 
embuarrassments, and his desire to go into bankruptcy, and 
saving something for his family, as a reason for running the 
business in the name of English, was suspicious ; but there 
is no shadow of testimony showing that H. D. Ballard 
knew of these facts. H. D. Ballard brought a large stock 
from the store of Bevill & Co., amounting to over 51,800, 
aud put into the store with the goods he bonght of L. M., 
and afterwards put in other goods purchased of merchants, 
amounting to $1,140, before the store was closed. The 
stock inventoried by the sheriff amounted to $2,200, and 
upwards. H. D. Ballard shows he had other property 
amounting to over $1,100, at the time he went to Medulla, 
besides his interest in the Bevill stock, with which he 
bought his brother’s stock and invested in the saw-mill 
property. His business in the store and mill was profit- 
able up to the time he was closed up, in July, 1882. His 
brother, L. M., had not been successful in business, but had 
run largely in debt. In the face of these facts it is difficult 
to believe that the stock ot goods belongs to Louis M. Bal- 
lard, the judgment debtor. Hays testifies, and H. D. Ballard 
admits, that he told Hays that he was not interested in the 
store’; and Ballard says that is all that he said on the sub- 
ject. The reason he said it was that he and Hays were 
running the mill business together, and the mill. concern 


owed the store, and Hays wanted more time on his part of 


the mill debt, and he didn’t want Hays to get in any fur- 
ther. By this means he got a settlement with Hays. Hays 
does not again appear to contradict any part of this state- 
ment. What Ballard said to Booth was that if he gave 
an order on the store for the oxen, bought for the mill com- 
pany, he, Ballard, would have to pay the store, and the mill 
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company was already behind with the store, and he didn’t 
want to pay money for the oxen. Under the cireumstances 
stated, there can be no conclusion that the purchase by H. 
D. Ballard of the goods of L. M. was fraudulent, and was 

7° designed to hinder the collection of the debts of L. M. Bal- 
lard. 

The decree finds “ that the sale by L. M. Ballard of the 
stock of goods in question was made without consideration, 
and tor the purpose of defrauding the creditors of the said 
L. M. Ballard ; and it further appearing to the satisfaction 
of the court that any interest in said stock of goods which 
may have been owned by the said Hiram D. Ballard had 
been transferred by him tosaid Lonis, and there is no doubt 
that the entire stock is subject to the judgments and execu- 

} tions of the complainants,” &e. 

We cannot agree that the evidence in this record shows 
that Hiram J). Ballard made a fraudulent purchase of the 
goods of L. M. Ballard; nor is there any testimony here 
from which we can infer that Hiram D. atterwards sold the 
stock to L. M. 

The charge in the bill was a general one ot a combina- 
tion to defraud creditors. The answers of both defendants 
deny generally and specifically the fraud charged, and 
show that the transaction was bona fide. The facts stated 


in the answers as to the consideration and the intent are 
pertinent to the charge made. These answers are not over- 
come by the testimony in the case. The testimony as to 


the tacts accompanying the sale of the goods and the subse- 
qnent conduct of the business fully sustains the answers. 
Aside from what are shown by Hays to be the declarations 
of H. D. Ballard to him, there is no testimony throwing 
suspicion upon the title of H. D. Ballard to the store of 
goods at the time the bill was filed. The admission or 
declaration said to have been made to Hays is at variance 
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with the facts shown by other testimony. ‘* With respect 
to all verbal admissions they ought to be received with the 
greatest caution. The evidence, consisting as it does in the 
mere repetition of oral statements, is subject to much im- 
perfection and mistake; the party himself either being mis- 
informed or not having clearly expressed his own meaning, 
or the witness having misunderstood him. It frequently 
happens also that the witness, by unintentionally altering a 
few of the expressions really used, gives an effect to the 
statement completely at variance with what the party act- 
ually did say.” 1 Greenl. Ev., Sec. 200. 

The statement which Hays says was made to him by H. 
D. Ballard was made for the purpose, as Ballard swears, of 
inducing Hays to pay what he owed, as one of the. mill 
company, to the store. 

“The question of fraud is one of motive and intent, and 
can rarely, if ever, be considered as a single fact; but a con- 
clusion, to be inferred from all the circumstances of the case. 
In the proof, however, the same general rule prevails in 
equity as at law; it is not to be presumed, but must be 
proved.” Wilson vs. Lott, 5 Fla., 317, per Thompson, J. 
One in failing circumstances has a right to sell his prop- 
erty, and of course any one has a corresponding right to 
purchase. The only limitation upon the exercise of these 
rights is, that the sale and purchase be in good faith and 
‘for a valuable consideration. If the appellant’s purchase 
falls within this rule—if he purchased from the vendor in 
good faith and for a fair price—it is perfectly immaterial 
whether the vendor was embarrassed or insolvent, or 
whether the condition of his affairs was or was not known 
to the vendees. Barrow vs. Bailey, 5 Fla., 25. 

It is said by appellants that because the stock of L. M. 
Ballard, in the store when hesold it, was exempt from seiz- 


ure for his debts, there could have been no fraud as to cred- 
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itors in making the sale. While it is true that any sale or 
other disposition of the exempt property cannot be a fraud 
upon creditors, who cannot subject such property to the 
payment ot their demands; (see Bump on Fraudulent 
Conveyances, 2d Ed., 242, and citations ;) yet it does not 
appear precisely what other personal property was owned 
by L. M. Ballard, and it cannot be determined whether 
these goods might have been exempted. The question, 
therefore, of exemption, does not necessarily enter into the 
case. 

The decree is reversed, and the cause remanded, with di- 
rections to dismiss the bill. 





Joun W. Price, APPELLANT, vs. GEO. L. METSGER BET AL., 
APPELLEES. 


1. P. filed a bill to foreclose a mortgage for $1,000 executed by M. on 
land in range 35, alleging that S. purchased the land subject to 
the mortgage. Bill was taken as confessed against M., but §. 
pleaded that M. had a homestead claim on land in range 36, and 
under act of Congress afterward entered and paid for it and ob- 
taiued the receiver’s certificate, and then conveyed free of incum- 
brance to S.—S. not denying that he had purchased the mort- 
gaged land subject to the mortgage lien, answers that by an agree- 
ment between P. and M. the mortgage was given to secure P. for 
certain legal services, and thatif he was unsuccessful the amount to 
be paid should be $500 only, and that he was unsuccessful. The 
cause having been heard upon these pleadings the court held the 
plea good and dismissed the bill. Such decree was erroneous.’ 
The plea sets up nothing in bar as to the land in range 35, and 
the answer admits that the mortgage was a lien thereon to the 
amount of at least $500. 


2. If S. has no interest in the land mortgaged he cannot set up a de- 
fence as to the mortgage debt as it does not concern him. 
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Appeal from the Circuit Court for Brevard county. 

Appellant filed his bill in chancery to foreclose a mort- 
gage executed by Mitsger on the 12th day of April, 1881, 
on land in Brevard county described as lots five and six 
and north half of southeast quarter of section one, town- 
ship twenty-two, of range thirty-five, containing 169.78-100 
acres to secure payment of a note for one thousand dollars 
given by Metsger to Price, due in one vear. After the giv- 
ing of the note and mortgage it is alleged Metsger sold and 
conveyed the land to Sackett subject to the lien of the 
mortgage. Metsger having becomed a non-resident of the 
State, notice was given by publication, and a decree pro con- 
fesso was entered against him. 

Defendant Sackett, by plea and answer, says: That he 
admits the giving by Metsger of the note and mortgage set 
out in the bill, but says the note was executed to secure 
Price for professional services in the defence of one Morris 
Metsger indicted for murder, and it was expressly agreed 
between Price and Metsger, that in case said Morris should 
be acquitted of the charge, Price should receive the sum of 
one thousand dollars, but it Morris was convicted, Price 
should receive but five hundred dollars for his said services. 
That Morris was convicted and hung for the crime, where- 
fore he insists that Price was entitled to receive only the 
sum of five hundred dollars. 

Sackett further says that the said Metsger had entered 
under the homestead laws ot Congress lots five and six, 
and the north half ot the southwest quarter of section one, 
in township twenty-two, of range thirty-six, containing 
about 146.90-100 acres, and on the 12th day of August, 
1881, Metsger paid for the land, at the land office, 
and received the receiver’s certificate therefor, and on the 
22d day ot August, 1881, sold and conveyed the same to 
defendant, Sackett, and defendant insists that under the 
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laws of the United States land entered as a homestead can- 
not be subjected to the satisfaction of any debt contracted 
prior to the issuing of a patent therefor. R.S. of U. 8., 
2,296. 

Complainants excepted to the answer as insuflicient, 
and showing no defence to the bill, and afterward the cause 
was heard upon the bill and the plea of Sackett, and the 
Chancellor decreed that the plea 'was a good plea to com- 
plainant’s bill, and that the bill be dismissed. From this 
decree complainant appeals. 


John W. Price in pro per. 
Scott ¢ Thrasher for Appellees. 
Tue CurerF-JusticE delivered the opinion of the court. 


The bill shows, and the plea and answer admit the ex- 
ecution of the note and mortgage by Metsger, which mort- 
gage conveyed to complainant certain lgnds in township 
twenty-two, of range thirty-five in Brevard county, being 
169.78-100 acres. A decree pro confesso was entered, after 
notice by publication as to Metsger, the mortgagor. The 
bill charges that after the execution of the mortgage, Mets- 
ger conveyed this-land to Sackett, subject to the lien of the 
mortgage. 

The plea and answer of Sackett do not deny that the 
mortgaged land was conveved by Metsger to Sackett, sub- 
ject to the mortgage lien; but aver that by the agreement 
between Metsger and complainant the note and mortgage 
were given to secure payment for the complainant’s profes- 
sional services as a lawyer for defending Morris Metsger,and 
that the compensation was to be but five hundred dollars in 
case Morris was convicted of murder in the first degree, and 
that Morris was not acquitted, but was convicted and hung, 
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The defendant, Sackett, alleges by plea that he purchased 
ot Metsger another parcel of land in township twenty-two 
and range thirty-six, containing 146.90-100 acres, which 
Metsger had entered as a homestead, and afterwards pur- 
chased from the United States. This is not the same land 
described in the mortgage, nor is it anywhere alleged in 
the pleadings to be the same land intended to be mortgaged. 
The defendants’ plea, therefore, relating to the homestead 
land in range thirty-six, sets up no matter of defence to the 
bill. 

If the defendant, Sackett, was, as the bill alleges, the 
purchaser of the mortgaged land, subject to the lien of the 


mortgage, such land is chargeable, at least to the extent of 


the five hundred dollars which Sackett ‘says was the amount 


due to complainant. If Sackett was not the purchaser of 


the mortgaged land, he has no standing entitling him to 
plead that the whole amount of the mortgage debt is not 
due from Metsger, as it does not concern him. 

There having been no plea or answer showing any fact 
going to defeat the foreclosure of the mortgage upon the 
land in range thirty-five, it is plain that the decree that 
the plea was a good plea, and that the bill therefore be dis- 
missed, must hav been produced by a misapprehension in 
respect to the pleadings. 

In the present state of the pleadings, the other questions 
presented by counsel are not involved in the case. 

The decree is reversed. 
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Lewis H. ELDRIDGE ET UX., APPELLANTS, vs. WHIGHT- 
MAN & CHRISTOPHER, APPELLEES. 


A decree pro confesso must be reversed where the record discloses that 
it is based upon an order striking out a plea, which order does 
not appear to have been made after entry of the motion to strike 
on the chancery order book or after notice of any other charac- 
ter to the defendants. 


Appeal from the Circuit Court for Volusia county. 
The facts of the case are stated in the opinion. 
John W. Price for Appellants. 

J. M. Barrs for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Wightman & Christopher filed their bill on the 2ist 
April, 1880, against Eldridge and wife. They allege that 
on the 27th of June, 1879, Lewis H. Eldridge was indebted 
to them in the sum of two hundred and fifty dollars, 
shown by five promissory notes for fifty dollars each, paya- 
ble on the first day of January, February, March, April 
and May, 1880, respectively ; that defendants owning a 
piece of Jand in Volusia county, Florida, on which was a 
store-house, executed a mortgage thereon to secure the pay- 
ment of the said notes, principal and interest, tqgether 
with all costs, charges and expenses, including a reasonable 
solicitors fee in collecting the money by a foreclosure of 
the mortgage; that the said notes and mortgage are 
long sincedue. Plaintiffs pray foreclosure, &c. After ap- 
pearance for L. H. Eldridge, we find marked as filed on 
the 7th of June, A. D. 1380, a paper, which, after that por- 
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tion of the address of a plea which states the title ot the 
court in which the cause is pending, proceeds thus : 
WicHTMAN & CHRISTOPHER, 
vs. Foreclosure of Mortgage. 
L. -H. E.priper. 

“The defendants, without admitting any of the state- 
ments or charges contained in said bill, says for a plea, says 
that the promissory note for the sum of fifty dollars, named 
and described in said mortgage and for the payment of 
which it was made to secure, and became and was due on 
the first day of January, A. D. 1879, was paid by and as- 
signed to William B. Watson and afterwards paid by and 
delivered to this respondent. He therefore says, alleges 
and charges that the said bill filed to foreclose said mort- 
gage is illegal and filed contrary to law and equity, and 
ought of right to be dismissed. He therefore prays that 
said bill be dismissed,” &¢. This paper is signed by the at- 
torney of L. H. Eldridge. It is also sworn to by the at- 
torney in this language: 

“SraTe oF Fiona, | 

“County of Volusia. | 

“ Before me personally came John W. Price, who being 
sworn says that he has read the foregoing plea and knows 
the contents thereot, and that the same is true so far as 
stated on his own knowledge, and that as to those things 
stated on information and belief he believes to be true.” 

Joun W. Price. 

Swdrn to and subscribed betore me, June 7, 1880. 

This paper is marked “ filed June 7, 1880.” 

We next find a paper without any file mark, but dated 
June 28th, 1880. This paper is a direction to the clerk to 
“enter a decree pro confesso, for want of plea, answer or de- 
murrer,” and issigned by complainant’s solicitors, “ Walker 
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& Owens.” The record discloses no action upon this pa- 
per. 
We next find this: 
“ WiagHTMAN & CHRISTOPHER 
“vs. 
“T.. H. ELDRIDGE. 

“ Defendants’ counsel will please take notice that plain- 

tiffs will move to strike the plea in above cause as insuffi- 


cient as soon as motion can be heard. 
“KE. K. Foster & Barrs, 
“ Attorneys for Plaintiffs.” 


) Foreclosure of mortgage. 
| Motion to dismiss. 


Motion granted. ; 
WitiiaM Arcuer Cocke, Judge. 

Entered December 13th, 1880. 

Jno. W. Dickens, Clerk. 
State oF Fioripa, } 

County of Volusia. f 

I, John W. Dickens, Clerk of the Circuit Court in and 
fer Volusia county, do hereby certity that the toregoing is 
a true transcript of the records of my office, taken from 
Chancery Order Book, page 207. , 
Jno. W. Dickens, Clerk. 

On the 7th of March, 1881, we find an order taking the 
bill for confessed on the ground of failure to file any further 
pleading after striking out the plea. On the 30th of 
March, 1881, we find a decree appuinting a master to take 
an account. There was an account, a final decree, and a 
sale of the mortgaged premises. From the final decree ren- 
dered upon the master’s report this appeal is taken. 

All of these proceedings, including the order striking the 
plea, must be reversed and the cause be remanded to stand 
upon that plea. 

There is no evidence in this record, constructive or other- 
wise, that any notice of the motion to strike the plea was 

44 
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given the defendants, or either ot them. On the contrary, 
looking at the entry as it stands, it would appear that the 
motion was made before the Judge and granted, and after- 
wards placed in the order bovuk. Defendants here insist 
that they had no notice of this motion and the record dis- 
closes none. The paper itself as copied in the record does 
not appear to have been entitled in the cause, and while the 
certificate of the clerk is that he takes it from the order 
book, yet there is nothing to show that the notice of motion 
was ever placed on the order book before the order was 
made. An entry of this motion in the order book under 
the rules would have been notice of the motion. Whether 
special notice of the time of hearing such: motion is re- 
quired we do not determine, as there was here no notice of 
the motion itself. 

The defendant was not in default. 

We have had occasion in a recent case tu treat of orders 
taking bills for confessed and decrees pro confesso, nisi and 
absolute. Stribling et uz. vs. Hart, Extrx., e¢ a/., 20 Fla., 235. 
Such an order is a serious matter not to be set aside with- 
out cause. Upon appeal from a final decree of this charac- 
ter the regularity of the proceedings anterior to the order 
taking the bill for confessed is the subject of review here. 
The plea we think amounts to nothing in form or su!)stance. 
It is wanting in the formal requirem nts under the rule, 
aud the note, the payment of which it sets up, it is appar- 
ent is not one of those claimed in the bill of complaint as 
being due plaintiffs, as they claim no note due January 1, 
1879. 

The decree is reversed, and all proceedings anterior to it 
and subsequent to the motion to strike out the plea are set 
aside and the case will be remanded to stand upon the mo- 
tion to strike the plea. 
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James M. CuesseR AND W. A. Cong, SuHerirr, APPEL- 
LANTs, vs. M. DePrateR, APPELLEE. 


The bill alleges that M. was the owner of the improvements on land of 
the United States held and occupied as a homestead under the 
laws of the United States, and C., with the assent of M., sold the 
improvements and the possession of the land to D. for a valu- 
able consideration partly paid, and C. gave to D. a writing recit- 
ing that he had sold his interest to D., and containing the follow- 
ing: ‘* This is to show that Ido stand good to M. D. for the 
above premiSes as a homestead for himself under the acts of Con- 
gress granting of homesteads to actual settlers.’’ D. went into 
possession aud made valuable improvements, and was proceed- 
ing to take necessary legal steps to secure a homestead title when 
C. clandestinely procured from the United States Land Office a 
certificate of entry of the land in the uame of M. and then a deed 
from M. to himself and instituted proceedings against D. to oust 
him: Held, That the bill shows the conduct of C. was a viola- 
tion of his agreement and a fraud upon the :ights of D., and C. 
was estopped from asserting the right of possession against him ; 
that C. is deemed a holder of the legal title in trust for D., and 
upon payment by D. of the balance due to C. upon the sale of 
improvements and possession, with interest from the time it be- 
came due, he will be entitled to a conveyance of the legal title if 
the allegations of the bill are sustained. 


' Appeal from the Circuit Court for Volusia county. 
The facts of the case are stated in the opinion. 


John W. Price for Appellants. 
Scott ¢ Thrasher for Appellee. 


Tue Curer-Justice delivered the opinion of. the court. 


DePrater, complainant, filed his bill alleging that on the 
third day of February, 1881, he entered into a contract of 
purchase with defendant, James M. Chesser, for a certain 











692 SUPREME COURT. 








Chesser and Cone v. DePrater—Opinion of Court. 





parcel of land known as the Marlow homestead, in Volusia 
county, of which contract the following is a copy: 

* Know all men by these presents, that [ have this day sold 
my rights and claims of the premises of the Marlow place, 
known as the Marlow homestead, lying and being in Volu- 
sia county, Florida, and described as follows: In section 30, 
township 14, range 28, east, bounded east by John D. Ba- 
ker, and south by State, west by James M. Chesser and H. 
E. Osteen homestead, north by S. R. Causey’s homestead. 
This is to show that I do stand good to M. DePrater for the 
above premises, as a homestead for himself, under the acts 
of Congress granting of homesteads to actual -settlers. 
Note.—It is required ot the homestead settler that he shall 
reside upun and cultivate the lands embraced in his |iome- 
stead entry for a period of five years from the time of filing 
the affidavit, being also the date of entry. An abandon- 
ment of the land for more than six months works a forfeit- 
ureoftheclaim. Further, within two years from the expira- 
tion of said five years he must file proot of his actual settle- 
ment and cultivation, failing to do which his entry will be 
cancelled. If the settler does not wish to remain five years 
on his tract he can at any time atter six months pay for it 
with cash or land warrants, upon making proof of settle- 
ment and cultivation from date of filing affidavit to the 
time of payment, &c. Signed in presence of these witnesses, 
this February 3d, 1881. 

“James M. CHESSER. 
“ Mary MANNING, 
“ Susan DePRaTER.” 

The bill alleges that sometime previous to the making 
of the contract the land had been entered and occupied by 
one Marlow, under the homestead laws of Congress, but be- 
fore the final proof of occupancy Marlow died, and his 
widow sold out her interest to Chesser, appellant, and aban- 
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doned it. After complainant’s purchase he was proceeding 
to take the necessary steps to obtain title from the U. S., 
and with the knowledge and consent of Chesser and Mrs. 
Marlow he entered a contest of the Marlow homestead, with 
a view to cancel it, and to enter it as a homestead for him- 
self. The consideration of the sale by Chesser to him was 
$75, of which he paid down 35.50, and immediately entered 
into possession, with the knowledge and consent of Chesser, 
and began the construction of a dwelling-house and other 
valuable impr.vements on the land, and is still in posses- 
sion. That subsequent to the date uf the contract of pur- 
chase defendant Chesser, contriving and seeking to injure 
and defraud him, and to prevent his obtaining a title, and 
to defeat his right of possession under the contract, in a 
clandestine manner procured, through Mrs. Marlow, from 
the U.S. Land Office a receipt showing that she was en- 
titled to a patent for the land, under act of Congress, by pur- 
chase ; and Chesser then procured a deed from Mrs. Mar- 
low for the land, and now holds the deed. Chesser then 
commenced proceedings betore the County Judge to evict 
complainant, and judgment was rendered against him by 
the Judge, and a writ was issued, directing the sheriff to 
put Chesser in possession. 

Complainant avers that by the terms of the contract. 
Chesser agreed to “stand good” to him for the premises 
“as a homestead for himself under the acts of Congress,” 
thereby engaging to aid and not to prevent him from con- 
summating his homestead entry of the land, and insists that 
the subsequent acquisition of title by Mrs. Marlow’s entry 
thereof at the land office, and by her conveyance to Ches- 
ser, enured to complainant’s benefit, and that Chesser holds 
the said title as a trustee for complainant. An injunction 
is prayed restraining the execution of the writ of possea- 
sion, and a decree is sought declaring complainant’s inter- 
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est in the premises, and requiring Chesser to convey the 
same to him or payment of the balance of the purchase 
money due by the agreement, which complainant is ready 
and willing to pay as may be decreed, and that he may 
have such other and further relief, &c. 

Chesser demurred to the complaint for want of equity, 
and that the complainant’s remedy is at law. 

The court overruled the demurrer and granted an in- 
junction, from which decree defendants appeal. 

The appellant’s counsel, in his brief, undoubtedly puts a 
proper construction upon the contract, to-wit: That Ches- 
ser, at the date of the written agreement, owned the im- 
provements on the land, the title of which land was in the 
U. S., the improvements having been made by Marlow un- 
der a homestead entry, the right to which homestead entry 
was in the widow of Marlow, upon his death, under the act 
of Congress of Jan. 21, 1866, (U. S. Rev. Stat., $2291,) and 
which improvements were sold to complainant by Chesser, 
who put complainant in possession with the assent of Mrs. 
Marlow, and that Chesser, by the contract, ‘ agreed to aid 
the complainant in any way he could to obtain tle same as 
a homestead.” 

Appellant insists that this, as a bill for specific perform- 
ance, cannot be maintained because defendant Chesser did 
not agree to make a title to complainant. But this is not 
a bill for specific performance, and the authorities cited on 
that subject have no application to the circumstances of 
this case. Mrs. Marlow’s homestead rights and the im- 
provements were property of value which may be sold. 
Taylor vs. Baker, 1 Fla., 245. On her abandonment of the 
land it reverted to the United States, (Rev. St., Sec. 2297,) 
and any person by contesting the homestead right, on aban- 
donment by the widow Marlow, may have the homestead 
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entry cancelled, and himself enter the land. Act of Con- 
gress May 14, 1880, Chap. 89, Secs. 2, 3. 

From the terms of the written agreement it was clearly 
the intention of the parties that complainant would proceed 
to make good his right of homestead entry with a view to 
obtaining a title from the United States under the acts of 
Congress. The defendant Chesser, by his argument, not 
only undertakes to assist complainant in alk legitimate 
ways, but agrees to throw no obstruction in the way of ac- 
complishing what was contemplated. Instead of “ stand- 
ing good to” complainant in the matter, he, through Mrs. 
Marlow, in some manner procured a certificate of entry 
from the land office entitling Mrs. Marlow to a patent, and 
procured a conveyance from her to himself, and seeks to 
dispossess complainant after he had paid part of the pur- 
chase money for the possession and improvements, and made 
valuable improvements on the land with a view to entering 
it as a homestead. 

By assuming to sell an interest to complainant, Chesser 
assumes to have an interest, and is estopped from denying it. 
“We then have a clear case of an admission by defendant, 
intended to influence the conduct of the man with whom 
he is dealing, and actually leading him into a line of con- 
duct. which must be prejudicial to his interests, unless 
the defendant be cut off from the power of retraction. 
This I understand to be the very definition of an 
estoppel in pais. For the prevention of fraud the law 
holds the admission to be conclusive.” Dezell vs. Odell, 
8 Hill, N. Y., 215, 219, 251; Welland Canal Co. vs. 
Hathaway, 8 Wend., 481, 483; Cowen & Hill’s Notes, vol. 
1, 454 to 464; notes by Edwards. 

The procuring of the certificate of entry from the land 
office, thus making Mrs. Marlow the owner of the land, 
and then obtaining a conveyance to defendant Chesser, was 








SUPREME COURT. 








Chesser and Cone v. DePrater—Opinion of Court. 








an act of bad faith, and an attempt to defraud complainant 
after he had been put into possession by defendant, under 
the circumstances stated, and had made valuable improve- 
ments on the land; and it is the province of a court of 
equity to interpose and prevent the consummation of the 
fraud. The defendant is estopped by his own agreement 
and conduct from assuming by a subsequent purchase of 
the legal title any attitude contrary to that contemplated 
by the agreement. 

An estoppel is where a man is concluded by his own act 
or acceptance ; Co. Litt., 352, A; and it may be by writing 
or in pais. Com. Dig., tit. Hstoppel. There is no principle 
in law better settled than that if a man sell and convey 
land to which he has no right or title, but afterwards buys 
or acquires a title, he cannot claim it against his grantee. 
Root vs. Crock, 7 Barr., 378. All the authorities agree in 
this, and the principle is applicable to the circumstances 
stated in this bill. After having entered into an agreement 
to stand by this complainant in securing a homestead entry 
under the laws of Congress, he has no right to so change 
the circumstances as to defeat the complainant in his legiti- 
mate eilurts to effect a homestead entry, or otherwise to im- 
pair the right thus acquired by complainant against his 
express agreement. 

This detendant assumed to be the owner of the improve- 
ments and to have the right of possession, and sold them to 
complainant for a valuable consideration, and delivered 
possession. He has now placed it beyond the power of the 
complainant to obtain a homestead title from the United 
States by obtaining q title to himself. Equity should save 
the party attempted to be wronged. 

Defendant Chesser is 4 purchaser with full notice of the 
complainant’s rights, and upon the principles announced in 
Brush v. Ware, 15 Peters, 93, he may be deemed to hold 
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the legal title in trust for complainant; and upon compli- 
ance by the latter with the terms of the contract by paying 
the amount remaining due for the purchase of the posses- 
sion and improvements, with interest from the time it be- 
came due, he should have a decree for a conveyance of the 
legal title, if upon the hearing the allegations of the bill 
shall be established. 

The decree of the Chancellor allowing an injunction and 
overruling the demurrer is sustained, with costs agaiust the 
appellant. 





Marcus L. SmitH, APPELLANT, vs. Cas. A. Loner, Tax 
CoLLECTOR OF DAYTONA, APPELLEE. 

1. A levy of general municipal taxes upon real and personal property 
in 1882 was not authorized by law, the power to assess having 
been abrogated by chapter 3024, laws of 1877, and the sale of 
land for taxes attempted to be levied in that year was properly 
enjoined. <A dissolution of the injunction was erroneous, 


2.° Such injunction will not operate to prevent the future collection of 
taxes, the levy of which was validated by chapter 3477, laws, ap- 
proved March 5, 1883. The validity of that act was sustained in 
the case of city of Jacksonville vs. Basnett, decided at this term. 


Appeal from the Cireuit Court for Volusia county. 
The tacts ot the case are stated in the opinion. 


John W. Price, for Appellant. 
Scott ¢ Thrasher, for Appellee. 
Tue Cuier-Justice delivered the opinion of the Court. 


Appellant filed his bill for an injunction to restrain the 
collector of taxes from selling the real property of com- 
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plainant for taxes alleged to have been illegally assessed. 
The Board of Aldermen of Daytona, on the 23d day of 
January, 1882, attempted to levy a tax of one per centum 
on the taxable property, and an assessment and tax roll 
was made out with warrant annexed and delivered to the 
collector in April, 1882, for the taxes of that year, as is 
alleged, and the collector advertised the property of com- 
plainant and others to be sold for such taxes. Such levy 
of taxes is alleged to have been illegal and void for several 
reasons stated. It is understood that the tax was a general 
and not a special tax, and that:it was levied for general 
municipal purposes. 

The defendant answers that the tax was in fact levied on 
the assessment made for the year i881 to pay the expenses 
of the year 1881, and not of 1882 as the bill alleges, there 
having been a failure of the Assessor to complete an assess- 
ment in 1881. An injunction was allowed on filing the bill, 
but upon the answer the court made a decree dissolving 
the injunction and ordered the complainant “to pay such 
legal costs as may have or may hereafter accrue in this 
cause.” The order was made September 19, 1880, and this 
appeal is trom that order. 

Under the act for the organization of municipal govern- 
ments passed in 1869 the Aldermen were authorized to levy 
taxes upon real and personal property, and. there was also } 
authority to tax and license certain business and privileges. 
The twenty-third section of the act contained the authority | 
to levy taxes on property, but by an amending act passed 
in 1877 (chapter 3024, section 8) the power to levy such 

; taxes was abrogated, and so the law remained until 1883. 
See Basnett vs. City of Jacksonville, 19 Fla., 664. 

The result is that at the time of the attempted levy of 
the tax in Daytona in 1882 that corporate body had no 
power to tax real and personal property for general muni- 
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cipal purposes, and the order, granting the injunction was the 
proper remedy to prevent the,sale of complainant’s real es- 
tate and the creation of an apparent cloud upon the title. 
It also follows that the subsequent order dissolving the in- 
juction and awarding costs against complainant was erro- 
neous. 

It is but just to say that the question of the repeal of the 
power of general taxation as it ‘had existed under the 
twenty-third section of the act of 1869 was not discussed or 
considered when this case was before the Chancellor, but 
his action was apparently controlled by the allegations of 
the pleadings as to the time and manner of the assessment. 
These matters we find it unnecessary to consider, as the 
want of power to levy the tax in 1882 is decisive of this 
case, there having been nv lawful right, of course, to adver- 
tise and sell plaintift’s property, which is the subject of 
this complaint. 

In 1883, however, the Legislature passed an act, chapter 
3477, approved March 5, restoring the power of general 
taxation contained in the original section 23 of the act of 
1869, and prescribing the method of assessment, limiting 
the tax and restricting appropriations. The third section 
legalizes assessments made before the passage of the act by 
the city or town authorities in accordance with the rules 
pres¢ribed in the preceding sections, and authorizes the fu- 
ture collection of taxes so assessed, without regard to the 
time of the assessment or to any municipal ordinance. 
This act was considered by this court in a case in which 
its vitality was questioned and it was sustained. We held 
that “if the assessment was such as the Legislature could 
have authorized at the time, it can validate it for future ac- 
tion by the city under the newly granted power.” City 
of Jacksonville vs. Basnett et al., supra. 

If then the tax in question was such as might have been 
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assessed if the act of 1883'had been in force at the time it 
was assessed, the corporaté! authorities of Daytona may now 
enforce the collection. 

The judgment of the court is that the decree vacating the 
injunction is reversed, but the injunction will not operate to 
prevent the collection of taxes heretofore levied in contorm- 
ity with the provisions of the act approved March 5, 1883, 
chapter 3477. Appellant will recover costs incurred in this 
appeal. 





THapDpEUs STREET, ET AL., APPELLANTS, vs. Mary S. 
BENNER, ET AL., APPELLEES. ' 


1. A decree in partition appointing commissioners and directing them 
to ascertain the interests of the parties, and to make partition ac- 
cordingly, is irregular. The court should ascertain and adjudi- 
cate the several interests of complainants and defendants, and 
direet the commissioners to make the division accordingly. 

2. A decree of partition should not be made until the defendants shall 
have answered or a decree pro confesso is entered as to those who 
have been summoned by subpeena or by publication. 

3. A court of equity is not the proper tribunal for trying the legal title 
to lands; but by the statutes of this State regulating proceed- 
ings in partition, where the bill shows the court has jurisdittion, 
and the complainant’s title is put in issue by the defendant’s 
pleadings, the court is authorized to ** ascertain and adjudicate 
the rights and interests of the parties,”’ and decree a partition 
‘*if it shall appear that the parties are entitled to the same,”’ 
without requiring the legal title to be first tried in a court of 
law. 


Appeal from the Circuit Court for Volusia county. 


Bill tor partition filed July 14, 1877, by appellants, who 
claim that they and certain others named are heirs at law 
of their grandfather, Timothy Street, who died intestate in 
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1833, and of Henry Street, the son of said Timothy, who 
died in 1860. The allegations are that the Spanish Gov- 
ernment granted to Joseph Delespine a tract of land now in 
Volusia county containing about 43,000 acres, which grant 
was confirmed by the decree of the Superior Court of the 
District of East Florida and by the Supreme Court of the 
United States in 1838, and a patent for the land embraced 
in the grant by survey was issued by the President of the 
United States on the 17th day of October, A. D. 1878, to 
wit: 43,031 38-100 acres, to the heirs of Joseph Delespine, 
Michael Lazarus, Enoch Wiswall and John Drysdale. The 
land is situated in townships 22 and 23, south, and ranges 
34, 35 and 36, east. 

Joseph Delespine conveyed by deed February 28, 1822, 
to Michael Lazarus an undivided one-halt of the tract. 

Michael Lazarus conveyed December 13, 1823, the same 
undivided one-half to Timothy Street, the grandfather of 
complainants. 

Joseph Delespine on October 21st, 1824, conveyed to 
John Drysdale an undivided one-tenth. 

Joseph Delespine on December 17th, 1827, conveyed to 
Enoch Wiswall 18,450 acres. 

The confirmation of the grant by the court as above men- 
tioned was upon proceedings instituted by the heirs of said 
grantees. 

The parties named as defendants in this suit are alleged 
to have derived interests by conveyances or otherwise from 
Drysdale and Wiswall and by a mortgage executed by 
Delespine on 18,000 acres June 14, 1825, to Bancroft & 
Pope, of New York. 

The prayer of the bill is that the undivided half of the 
43,031 38-100 acres, to-wit: 21,515 69-100 acres be as- 
signed and set off to them and the other heirs of said Timo- 
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thy Street, and that commissioners be appointed for that 
purpose. — 

The answer of Mary S. Benner, F. M. Bouta, adminis- 
trator of the estate of Hiram S. Benner and others named 
in the bill as granted under Drysdale: (1.) “ Denies that 
\the complainants or any of them were the owners of the 
premises alleged ” at the time of the commencement of this 
suit. (2.) Alleged that neither complainants, their ances- 
tors, predecessors nor grantors were seised or possessed 
within seven years before suit. (3.) The cause of action 
did not accrue within seven years before suit. (4.) Nor 
within seven years prior to the 12th December, 1861. (5.) 
That these defendants, their ancesturs, predecessors or gran- 
tors have been in continued adverse possession for seven 
years last before suit founding such occupation, claim and 
possession upon a written instrument being a conveyance of 
the premises. (6.) Possession adverse to the pretended 
title of complainants for seven years under a written con- 
veyance. 

Mary S. Benner and others plead that the complainants 
have no standing because they were out of possession and 
had no title; and the defendants, Mary S. Benner, Wm. 
Allan, Chas. H. Benner, Ella Benner, C. B. Coffin, F. 
J. Boye and Josephine Hughes were in adverse possession 
and occupation, founding such possession upon a written 
conveyance. 

May 18, 1878, the bill was dismissed on bill, answer and 
plea, on motion of defendant’s counsel. 

May 5, 1879, bill re-tnstated with leave to each party to 
amend. 

June 27. Replication to plea and answer filed. 

September 13,1881. Decree that a partition of the lands 
be made among the several parties in interest deriving their 
titles from either of the patentees, and that certain persons - 
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be “appointed commissioners to ascertain the number of 
acres each of the respective parties in interest are entitled 
to by virtue of said letters patent or any conveyances made 
by the said patentees or their grantees and to partition, 
separate and segregate the several interests ot the respect- 
ive parties, having due regard to the quality and value of 
the land. And in case the lands cannot be equitably di- 
vided by metes and bounds without doing injustice to the 
parties in interest, or any one of them, to so report to this 
court.” 

The defendants at the hearing objected to the deeds and 
testimony introduced on the part of the complainants, on 
the ground that the testimony went to the trial of the title 
of the defendants who claim under a deed from the State of 
Florida, which trial cannot be had in this proceeding. 

September 19, 1881, the commissioners filed their re- 
port dated September 17th that by virtue of the decree they 
had “ proceeded to examine the title papers ” of the prem- 
ises and find that the original title emanated from the gov- 
ernment of Spain and was a grant by Spain to Joseph Dele- 
spine made April 9, 1817. That Delespine in 1822 con- 
veyed to Michael Lazarus an undivided one-half; to John 
Drysdale an undivided one-tenth October 31, 1824; a mort- 
gage to Bancroft & Pope of 18,400 acres June 14, 1825; 
and on December 17, 1827, a deed to Enoch Wiswall of 
18,450 acres. That Michael Lazarus conveyed by deed his 
undivided one-half to Timothy Street, who was the ances- 
tor of the plaintiffs, December 23, 1824. They find the 
title of the undivided one-half, viz: 21,515.79 acres in the 
heirs of Timotiiy Street, to wit: Thaddeus Street, Henry 
G. Street, Timothy Street, Cecilia Street, Samuel A. Street, 
Cecilia DuFau, Amelia LeRoy and Septima Morel. 

They further find that Enoch Wiswall conveyed to John 
B. Thorpe, Alexander Thorpe and Christian Delevan, Mor- 
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dicia L. Marsh, portions of the undivided quantity derived 
from Delespine; and that the administrator of Drysdale 
sold to Geo. R. Fairbanks the undivided one-tenth, which 
was thereafter conveyed to W. Allan, portions of which 
were conveyed by Allan to Hiram Benner and Mary &., 
his wife, to wit: the undivided one-tenth part of about 
seventy-five sections, which are enumerated, and other por- 
tions were conveyed to others of the defendants herein. 

The commissioners then proceed “ to find that the title” 
of parts of the entire tract is in several parties separately 
designated and the number of acres to which each is en- 
titled. They find the lands cannot be equitably divided 
among the several parties and recommend that the whole 
be sold. 

September 20, 1881. The court decreed that the com- 
missioners make a sale. 

October 18, 1881. Defendants, Benner et ai., filed excep- 
tions to the commissioners’ report. 

November 21, 1881. Commissioners filed a petition 
asking leave to withdraw their report recommending a sale 
and say they have become satisfied that there should be a 
partition of the lands. 

November 25, 1881. The court made an order suspend- 
ing the order of sale and granted leave to the commissioners 
to amend their report. 

Jan. 3, 1883. Solicitors for Mary S. Benner et a/. move 
to dismiss the suit, or strike off, vacate and set aside all or- 
ders and proceedings since the filing of the plea and an- 
swer on the ground that the title of complainants being de- 
nied and an adverse possession claimed by these defendants, 
the same were a complete bar to further proceedings until 
complainant’s legal title was established at law. 

February 3, 1883. “This eause came on to be heard 
upon the bill, answer and other papers filed in the cause 
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and was argued by counsel, whereupon upon consideration 
thereof, it is adjudged, ordered and decreed that all orders 
and proceedings herein had are hereby set aside and the 
bill dismissed. 

In July, 1877, there was an order of publication to ab- 
sent defendants. Affidavits of publication were filed, but 
there appears in the record no decree pro confesso as to these 
absent defendants and no appearance by them. 

H. A. Delespine appeared by solicitor and demurred to 
the bill as an heir at law of Joseph Delespine, but he does 
not seem to be a party to the suit and his demurrer was un- 


+) 


noticed. 

There is at the end of the record a paper purporting to 
be a copy of a deed executed by D. Eagan, Com. of Lands 
and Immigration of the State of Florida, dated 28th Feb 
ruary, 1874, conveying to Hiram Benner and Mary S. Ben- 
ner, his wife, and their heirs, &c., an undivided interest to 
the extent of 36,900 acres in a Spanish grant confirmed to 
Joseph Delespine, containing 42,956 38-100 acres, embrac- 
ing section 1, T. 22,8., R. 34, E.; See. 1, T. 23, 8., R. 34, 
E.; Sec. 1, T. 22, 8., R. 85, E.; Sec. 1, T. 28, S., R. 35, E., 
for the consideration of $1,573.66, the said land having 
been sold 5th July, 1852, and conveyed by the sheriff as 
tax collector of Orange county to the State for $1,555.66, 
taxes due and unpaid thereon. This deed of the Commis- 
sioner of Lands, &c., purports to have been made in pur- 
suance of an act to quiet tax titles, approved Feb. 27, 1872. 
This copy of deed is indorsed: “ Filed at chambers Jan. 
8, 1883,” by the Judge. A separate paper, sent up under 
the order of the Judge as the deed used before him, is cer- 
tified by a Notary Public of N. Y., to be a copy of a deed 
executed by Eagan, Commissioner of Lands and Immigra- 
tion to Hiram Benner and Mary 8S. Benner, has these en- 


dorsements: “ Filed at chambers Jan. 11, 1883 ;” and “ this 
45 
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paper filed at chambers Jan. 11, 1883, was before me when 


the case was tried. Wm. Archer Cocke, Judge, June 21; 


1883.” 
From the decree setting aside the proceedings and dis- 
missing the bill, complainants appealed. 


C. P. §& J. C. Cooper tor Appellants. 
R. B. & J. W. Archibald tor Appellees. 
Tue Curer-Justice delivered the opinion of the Court: 


This is a bill filed by complainants for a partition of 
lands. It shows by direct allegation and by exhibits that 
complainants and others named, in whose behalf partition 
is sought, are coparceners, being heirs at law of their ances- 
tor, who had title by deeds of conveyance from the grantee 
of the King of Spain, to the extent of an undivided one- 
half of forty-three thousand acres. This grant having been 
confirmed by proper proceedings under acts of Congress, a 
survey was made by the Surveyor General and a patent is- 
sued by the President ot the United States designating and 
locating the grant by proper descriptions and boundaries, 
thereby assuring to the heirs and grantees of the original 
grantee, Joseph Delespine, 43,031 38-100 acres as the com- 
plement of the Spanish grant made to him in 1817. 

The bill shows that Joseph Delespine conveyed to Timo- 
thy Street, the ancestor 0! complainants, an undivided one- 
half; to John Drysdale an undivided one-tenth; that he 
mortgaged to Bancroft & Pope 18,400 acres, and conveyed 
by deed to Enoch Wiswall 18,450 acres. The defendants 
named in the bill are grantees under John Drysdale and 
Enoch Wiswall, and the assignees of the mortgagees, Ban- 
croft & Pope. 

Such statement shows that the complainants and the de- 
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fendants are “tenants in common and parties interested ” 
in the lands sought to be divided, and presents a proper 
vase for proceedings in partition under the statute. 

The defendants, Mary S. Benner and others, who are al- 
leged to be grantees under Drysdale, appeared, pleaded and 
answered that complainants, or either of them, had no pos- 
session or title to the premises ; and that neither the com- 
plainants, their ancestors, predecessors or grantors were 
seised or possessed within seven years before suit; and that 
these defendants, their ancestors, predecessors or graptors 
have been for seven years before suit in continued adverse 
possession and occupation founded upon a written convey- 
ance of the premises. 

Upon bill, answer and plea, the court dismissed the bill. 
This is alleged for error, but if error, it was atoned by an 
order reinstating the bill. After this complainants filed 
their replication. 

More than two years afterwards there was entered a de- 
cree that a partition be made of the lands described among 
the parties in interest, deriving their titles from either of 
the patentees, and appointing commissioners to ascertain 
the number of acres each of the parties was entitled to and 
to make partition thereof, or if partition could not be prop- 
erly made t» report to the court. 

It does not appear that any default or decree taking the 
bill as confessed had been taken against a large number of 
defendants who had not been served with process and some 
whe had been served and who had not appeared, though 
there had been an order of publication and publication 
made. Nor does it appear that testimony had been taken 
or presented to the court, though there appears in the re- 
cord a written objection signed by defendants’ counsel “ to 
the deeds and testimony introduced on the part of com- 
plainants ” on the ground that it involved the “ trial of the 
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title of defendants who claim under a deed from the State 
of Florida.” What “testimony” is referred to is left to 
conjecture. No testimony appears in this record. 

It was the duty of the court “ upon the bill being taken 
as confessed, or upon the coming in of the answers of the 
defendants,” to “ proceed to ascertain and adjudicate the 
rights and interests of the parties, either by a reference to a 
master or by a hearing upon the pleadings and proof, or in 
such other way or manner as may be most convenient and 
according to the ordinary rules and practice ot the court; 
and shall also decree that partition be made if it shall ap- 
pear that the parties are entitled to the same.” Act of 
March 14, 1844, Sec. 4, Thomp. Dig., 384; McC. Dig., 803. 
By section 5 of the same act, “upon a decree of partition 
being made the court shal! appoint three suitable and com- 
petent persons to act as commissioners in making the par- 
tition decreed, * * * who shall proceed to make par- 
tition of the premises in question according to the order of 
the court.” 

The decree in this case does not show that the court pro- 
ceeded to “ascertain and adjudicate the rights and interests 
of the parties.” Neither the rights and interests of the 
complainants nor of the defendants were ascertained and 
adjudicated, but the decree in terms directs tlie commission- 
ers to ascertain the several interests and then make division 
as they shal] ascertain such interests from patents and con- 
veyances made by the patentees or their grantees. 

No such power can be given to the commissioners, but 
it is the province of the court to “ ascertain” such inter- 
ests and adjudicate them by its decree. Agar vs. Fairtax, 
17 Ves., 533. 

The decree of September 13, 1881, was, therefore, erro- 
neous and inoperative, as it gave the commissioners no 
guide to their proper duties. 
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Four days after the entry of this decree the commission- 
ers reported that they had examined the title papers and 
ascertained the titles of the several parties, and also that 
the 43,031.38 acres lying in five townships could not be 
equitably divided. Thereupon the court decreed a sale of 
the whole, without disposing of exceptions that had been 
taken to the report. 

After the entry of the decree of sale the commissioners 
filed their petition stating that they had been informed 
and were satisfied that the lands could and ought to 
be divided and asked leave to withdraw their report. 
Thereupon the court.suspended the order of sale and gave 
leave to file an amended report, which, however, they failed 
to do. 

In February, 1883, the court, on motion of the solicitors 
for Mary S. Benner and others, made a decree setting aside 
all orders and proceedings and dismissed the bill. 

So far as can be discovered from the record this decree is 
the only one which adjudicated and determined the rights 
of the several parties. To the extent that this decree va- 
cated the order of September 13, 1881, purporting to de- 
cree a partition and appointing commissioners and subse- 
quent proceedings thereunder it should stand, but we find 
no ground for dismissing the bill. As before remarked, 
the bill shows that complainants and others claiming under 
Timothy Street have title in possession to an undivided 
one-halt of these lands and the defendants have certain in- 
terests in the other undivided hall, and this makes a case 
for apartition. Liscomb vs. Rue, 8 Pick., 376; Miller vs. 
Dennel, 6 N. H1., 109; Barnard vs. Pope, 14 Mass., 434. 

There was no demurrer to the bill by any of the defend- 


ants as to matters of form or substance. 
There is in the record a paper purporting to be a demur- 
rer to the bill by one H. A. Delespine, but he is not a party 
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to the suit, and no notice was taken of this paper by the 
court. 

From all we can learn from this (badly made-up) record, 
if the proper parties are before the court, the cause would 
have been ready for its action had a decree pro confesso been 
entered as to such defendants as had not appeared after 
due service or notice. There is no decree pro con. here. 

The bare denial of complainants’ title by plea or answer 
was no obstacle to the court’s proceeding, according to the 
ordinary practice of courts of equity in partition, and did 
not necessitate a reference to a court of law to try the legal 
title. Freeman on Cotenancy and Partition, $502. 

If a mere denial of the title were sufficient to oust a court 
ot chancery of jurisdiction in partition and authorize the 
dismissal of the bill, the court could never proceed against 
the wishes of an unscrupulous defendant. The defendant 
must answer the bill, and if he sets up a title adverse to 
the complainants, or disputes the complainants’ title -he 
must discover his own title or show wherein the complain- 
ants’ title is defective. Lucas vs. King, 2 Stock. Ch., 280. 

The defendants, Benner e¢ a/., merely deny complainants’ 
title and allege an adverse possession “ founded on a writ- 
ten conveyance,” but do not disclose the defect in complain- 
ants’ title nor discover the written conveyance under which 





they claim adversely to the complainants. f 

The general practice in chancery, as established by the 
books, uncontrolled by statutes, is, that when the com- 
plainants’ title or the co-tenancy is denied, or the answer 
sets up an adverse holding, and the defence is substantiated 
by proof, to require the plaintiff to establisi: his title at law, 
and to retain the bill a reasonable time to enable him to 
do so by his action at law. Freeman, $501; Horton vs. 
Sledge, 29 Ala., 478, 493, and citations. ) 
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The decree dismissing the bill does not state the grounds 
of this action of the Chancellor. 

There appears at the close of the record a paper purport- 
ing to bea copy (certified by a New York Notary) of a 
deed of conveyance by the Commissioner of Lands and 
Immigration in behalf of the State to Hiram Benner and 
Mary 8. Benner, his wife, of an undivided interest to the 
extent of 36,900 acres in a Spanish grant to Joseph Dele- 
spine of 42,956.38-100 acres, embracing sections numbered 
one in four several townships, the same having been sold to 
the State in 1852 for taxes. 

This paper, according to the Judge’s endorsement, was 
filed with him and was “ before” him *“ when the case was 
tried.” Whether it was considered in evidence or rejected, 
if offered by either party, does not appear. We cannot 
think it was considered as evidence, because it was not 
such a paper as could be received, except by consent, under 
any known rule of law. And if it were in evidence it is 
not clear what effect it may have upon the complainants’ 
interest. This paper, therefore, probably did not control 
the action of the court in dismissing the bill. 

The question whether, under the statute of this State, 
the court of chancery can try and determine a contested 
legal title in a suit brought for the sole purpose of effect- 
ing a partition of lands, has never been decided. The case 
of Mattair et a/. v. Payne, 15 Fla., 682, is cited as deciding 
that question, but the only thing decided there touching 
the subject was that the legal title could not be tried in 
that case, involving, as the bill on its face there did, a large 
number of complicated matters improperly joined, and in- 
cidentaliy it was said that equity was not the proper forum 
for trying the legal title to land, and that a decree of par- 
tition could not be had until the legal title was established. 
The bill itself showed the absence of complainants’ right. 
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This was entirely correct according to all authorities, 
whether the proceedings were at law or in equity. The 
very nature of this proceeding contemplates a division of 
land among owners in common. 

Where the object of a suit is to try a question of legal 
title the proper forum is a court of law. Where the object 
is a partition of lands among common owners or parties 
severally interested in an undivided estate, a court of equity 
is the forum; and (unless the statute otherwise provides) 
the practice has generally been that upon an issue being 
made involving the title, and upon investigation it appear- 
ing that there was a real question of legal title to be adju- 
dicated before partition could be made, the court would 
suspend action uutil a court of law could determine it. 
Freeman on Cotenancy and Partition, §$501, 502. 

In several of the States the courts having jurisdiction 
over partition are entrusted with more ample powers than 
those elsewhere exercised by courts proceeding in ¢on- 
formity with the common and statute law of England. 

This is particularly the case in regard to disputes in par- 
tition concerning the title. Such disputes may in several 
of the States be tried and conclusively determined, and no 
necessity exists for referring any of the issues to some other 
tribunal for trial. Freeman, $503; Godfrey vs. Godfrey, 
17 Ind., 9; Wolcott vs. Wigton ef a/., 7 Ind., 46; Forder 

. vs. Davis, 38 Mo., 107; Parker vs. Kane, 22 How., 1, 18. 

The statute of March 14, 1844, regulating proceedings 

in partition was not referred to in Mattair vs. Payne, and 





its construction was not required in that case, the whole 
matter having been decided upon the bill alone. 

As the bill in this case was doubtless dismissed because 
of the issues respecting the legal title attempted to be ten- 
dered by the plea and answer, it is proper to examine the 
statute with reference to the jurisdiction of the court of 
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chancery in suits brought for the purpose of partition of 
lands. The second section requires the bill or petition to 
set forth the description of the lands, the names and places 
of residence of the several owners, tenants in common or 
coparceners or other persons interested, the quantity or pro- 
portionate share held or claimed by each, as far as may be 
known, “and such other matters as may be necessary to 
enable the court to adjudicate fully upon the rights and 
interests of the parties.” By section four, it is provided, 
(as before quoted,) that “ upon taking the bill as confessed, 
or upon the coming in of the answers the court shail pro- 
ceed to ascertain and adjudicate the rights and interests of the 
parties” according to the most convenient method and ac- 
cording to the ordinary rules and practice of the court, 
“and shall also decree that partition be made, it it shall 
appear that the parties are entitled to the same,” trom such 
examination. 

The English use of the term “adjudication,” is to ex- 
press the act of giving judgment. Fomlin. Adjudicate: To 
determine in the exercise of judicial power. Synonymous 
with adjudge in the strictest sense. A solemn or deliberate 
determination by the judicial power. Abbott's L. Dict. 

Construing this statute according to the ordinary rules 
of construction, the direction to the court to “ascertain and 
adjudicate the rights and interests of the parties ” involved 
in the issues made by the pleadings upon the evidence to 
be taken and submitted according to the usual methods of 
procedure in chancery, is nothing less than a direction to 
decide and decree what these respective rights are as they 
may appear from the Jaw and the testimony. There is 
nothing in the act requiring the court of chancery to as- 
certain what the verdict of a jury might be upon the facts, 
but the court must ascertain and decide the rights and in- 
terests of the parties upon the evidence before it. 
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“In Great Britain, a Chancellor might have considered 
this as a case in which to take the opinion of a court of 
law. * * * But such a proceeding could not be ex- 
pected in a State where the power of the courts of law and 
equity are exercised by the same persons.” Parker vs. 
Kane, 22 How., 1,17; per Campbell, J. 

The plain meaning of the statute seems to be that all 
proper issues made in a suit for the partition of lands, shall 
be tried and determined by the court in which the proceed- 
‘ing is commenced and according to its rules, and whatever 
investigation is necessary to enable the court to adjudicate 
the rights and interests of the parties, may be conducted 
by it. Having the power the court should exercise it. 

The prayer of the bill is that the undivided one-halt of 
the tract which was conveyed by Delespine to Lazarus 
and by him tv Timothy Street, be set apart {rom the other 
undivided half in which the defendants are alleged to have 
joint or several interests, without seeking to sever the in- 
terests of the defendants as among themselves. If the com- 
plainants are entitled to such partition it may be made as 
to their portion without segregating the portions of the sev- 
eral defendants, who may not desire such partition, * leav- 
ing for future- adjustment by further proceedings the | 
rights, shares and interests” of the detendants. 





In thus disposing of this case we do -not determine that 
the parties named as complainants should not make the 
other persons mentioned in the bill as being co-tenants in 
interest with them, parties in the proceeding, as complain- 
ants or defendants. 

The decree dismissing the bill is reversed and the cause 
remanded with directions that all orders and decrees made 
on and subsequent to September 13, 1881, be set aside, and 
that further proceedings may be had consistent with the 
rules and practice of the court. 





. 
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(N. B.—Judgment for costs of this appeal will be entered 
against Mary S. Benner, Charles H. Benner, William Al- 
lan, Charles B. Coftin, Sophia Hunt, Francis J. Boye and 
Josephine Hughes, appellees, they being the defendants 
who procured the decree of dismissal. | 





° 
Jutius A. HaypEN, APPELLANT, vs. L. A. THRASHER, ET 
AL., APPELLEES. 


1. While the general rule is that an injunction will be dissolved upon 
answers denying all the equities of the bill, yet where parties are 
charged with fraud, unless-the answers are full and satisfactory, 
the injunction, if right in the first instance, ought to be retained 
until the hearing. 

2. Mere denials of fraud, or of fraudulent intent, without a full ex- 
planation of the facts disclosed in the bill and in affidavits filed in 
support of the bill, leave the question of fraud unsettled. 


Appeal from the Cireuit Court tor Orange county, to 
which the case was transferred from Marion county. 

The bill of complaint is, omitting the address, as fol- 
lows : 

Julius A. Hayden, of Orange county, Florida, brings 
this his bill against Barton H. Thrasher, Barton H. 
Thrasher, as trustee for his wite, L. A. Thrasher 
and her children, and William A. Dickenson, all of 
Alachua county, Florida, and Early W. Thrasher, in 
his individual capacity and as trustee for his wife 
and children, and George W. Means, as trustee for 
Mattie S. Means and her children, all of Marion county, 
Florida, and thereupon your orator complains and says: 
That on the first day of June, 1875, the defendant, Barton 
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H. Thrasher, came to your orator and requested him to in- 
dorse six promissory notes made by William L. Thrasher, 
(a brother of Barton H.) in all amounting to $14,500. 
Your orator agreed to do it if made secure against loss in 
the event that said notes were not paid at maturity, and 
said Barton H. Thrasher told your orator that said notes 
would first be indorsed by himself and his brother, Al- 
bert M. Thrasher, and that William L. Thrasher would 
convey to your orator unincumbered property worth 330,- 
000 as indemnity against loss. That by appointment with 
said Barton H. Thrasher your orator went to the office ot 
said Thrasher on the second day of June, 1875, and there 
met Barton H., Albert M. and William L. Thrasher, who 
are brothers, and sons of the defendant, Early W. Thrasher, 
and there found prepared six notes signed by William L. 
Thrasher, payable to his own order, and indorsed by him 
and then by his brothers, B. H. and A. M. Thrasher, all 
dated June 2d, 1875, and payable at 6,12 and 18 months 
atter date, with interest from date, one for $2,000 and five 
for $2,500 each. 

Your orator having all confidence in the assurances of 
said Barton H. Thrasher indorsed said notes and took trom 
William L. Thrasher a conveyance ot certain real and per- 
sonal property as indemnity against such indorsement, said 
property being in Fulton and Morgan counties, in the State 
of Georgia, which the said Bartou H. Thrasher assured 
your orator to be free trom incumbrances of every kind, 
which statement of Barton H. Thrasher your orator then 
believed to be true, and by said statement and said assur- 
ance was induced to indorse said notes, believing that he 
would be protected in any event, he, the said Barton H. 
Thrasher, having also assured your orator that said notes 
would be promptly paid at maturity, and your orator then 
believing that said William L., Barton H. and Albert M. 
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Thrasher were solvent and responsible. That soon after 
the indorsement of said notes your orator left the office of 
said Barton H. Thrasher, leaving said notes with Barton 
H., William L. and Albert M. Thrasher, (who remained in 
said office) and never saw them again till after their ma- 
turity ; that at the time that he indorsed said notes and 
took said conveyance as indemnity as aforesaid there ex- 
isted a judgment against the said Early W. Thrasher in the 
Superior Court of Morgan county, Georgia, for a very large 
sum of money, the precise amount, and the name of the 
plaintitt, not now being remembered by your orator, (bat 
which your orator asks leave to insert in this bill when as- 
certained) and said Early W. Thrasher had (as allowed by 
the laws of Georgia) executed a stay bond to the plaintiff 
in said judgment staying the proceedings under said judg- 
ment for the time permitted by law; and his said sons, 
William L. Thrasher, Barton H. Thrasher and Albert M. 
Thrasher, had signed said bond as securities thereto, which 
said bond and the said judgment had become and was from 
the date of said bond a lien upon all the property of the said 
securities, and was at the time that the aforesaid conveyance 
from William L. Thrasher to your orator was executed a 
lien upon the property so conveyed by said W. L. Thrasher 
to your orator. 

Your orator charges that the statement so made as afore- 
said to your orator by the said Barton H. Thrasher, viz : 
that said property was free from incumbrances was false ; 
that said Barton H. Thrasher knew at the time that said 
. judgment against said Early W. Thrasher existed and that 
said stay bond had been given, and that said William L. 
Thrasher, whose property had been conveyed to your 
orator as indemnity against his said endorsement, was 
one of the sureties on said bond, yet the said Barton H. 
Thrasher concealed said facts from your orator, well know- 
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ing that your orator would not have indorsed said notes if 
he had known of the existence of said judgment and stay 
bond, (your orator then having no knowledge of the fact) 
and that said property was not free from incumbrances. 
And your orator believes, and so charges, that the said 
statements so made to your orator by the said Barton H. 
Thrasher, and the said procurement of your orator’s in- 
dorsement upon said notes, was the result of a conspiracy 
and confederation between the said Early W., Barton I, 
Albert M. and William L. Thrasher to injure and defraud 
your orator in the premises, they weil knowing that said 
William L. Thrasher, the maker of said notes, and Barton 
H. and Albert M. Thrasher, the prior indorsers thereof, 
were insolvent, and that neither of them was able to pay, 
and that they did not intend or expect to pay said notes 
when they should mature. 

Your orator charges that at the time of said transaction 
_ the said Early W. Thrasher was insolvent and is still insol- 
vent, and that he and his said sons, Barton H., William L. 
and Albert M. Thrasher, were then purposing to remove to 
the State of Florida trom the State of Georgia, where they 
then resided, and that they had no credit and could not raise 
money on their own notes, and that their object in procur- 
ing your orator’s iydorsement was to raise money on his 
credit, which they knew to be good, tor the purpose of 
carrying out their plans. 

Your orator further charges, on information and belief, 
that after said notes were then indorsed the same were dis- 
posed of either by distributing the same among the said. 
Early W., Barton H., Albert M. and William L. Thrasher, 
or by procuring a discount of the same and distributing 
the money among themselves. That part of it was used to 
pay some notes signed by B. H. & A. M. Thrasher, and by 
Barton H. Thrasher as an individual. That part was taken 
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by Early W. Thrasher and part by Barton H. Thrasher ; 
and that said notes passed by transfer into the hands of the 
following parties who discounted the same, viz: One for 
$2,000 to F. L. Freyer, one for $2,500 to A. B. Merriam, 
one for $2,500 to J. B. Tanner, one tor $2,500 to John Neal, 
and two for $2,500 each into the hands of R. H. Richards, 
Cashier of the Atlanta Savings Banks. 

Your orator charges that Barton H. Thrasher bought 
from Samuel C. Means a half interest in one hundred and 
ten acres of land in Marion county and paid him therefor 
$5,000, and that he bought the remaining interest in said 
tract from George W. Means, trustee for his wife and chil- 
dren, and paid him therefor $5,000, as will appear by Ex- 
hibits A and B hereto attached, containing a tull descrip- 
tion of said land, and which are made a part of this bill ; 
which said payments were made either in whole or in part 
with the said money, which said Barton H. Thrasher had 
received from the discount of said notes or the notes them- 
selves, and that if any part of said payment was made with 
other funds the same was Barton H. Thrasher’s own money 
and not money held by him in trust, and that said Thrasher 
was at the time of said purchase and payments insolvent, 
and that he had no money which he held in trust for his 
wife and children, and that he took the deeds to said prop- 
erty in his name as trustee for his wife and children for 
the purpose and with the fraudulent design ot preventing 
the holders of said notes and your orator from subjecting 
said land to the payment of said notes. 

Your orator turther shows that on the day that said Bar- 
ton H. Thrasher bought said half interest from George W. 
‘Means, trustee, said George W. Means, trustee, entered into 
a written contract with him by which he agreed if said 
Thrasher so demanded at the expiration of three years to 
pay back to said Thrasher as trustee the said sum of $5,000 
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with interest at 15 per cent. per annum thereon, and as se- 
curity theretor mortgaged to said Thrasher a certain other 
tract of land fully described in said contract, a copy of 
which is attached as part of this bill and marked Ex- 
hibit C. ~ ; 

Your orator further charges that at the time that said 
Early W. Thrasher got part of said notes or of the pro- 
ceeds thereof, neither of his said sons was indebted to him 
either individually or as trustee, but that he either got the 
same as a voluntary gift knowing that it had been fraudu- 
lently procured, or got it as his part of the result of the 
conspiracy above mentioned to defraud your orator, to 
which conspiracy he was a party. 

Your orator charges that said Early W. Thrasher used 
said notes or the proceeds thereot as follows, viz: He 
bought fifty acres of land from George W. Means, trustee, 
to-wit: Beginning at the southeast corner of section 31, 
township 7, range 21, and running north 20 chains, thence ' 
west 25 chains, thence south 20 chains, thence east 25 chains 
to point of beginning, and paid therefor 3800, besides a 
considerable sum that he used to improve the property, 
and took the title either in his own name or as trustee tor 
his wife and children; your orator not having been able 
to see the deed thereto cannot speak with certainty as to 
how the deed was made, but asks leave to attach a copy as 
an exhibit when the same can be secured ; that said Early 
W. Thrasher having had two of said notes in his posses- 
sion, falsely pretended to lend the same, viz: Amounting 
to $4,500, or $5,000, to Barton H. Thrasher, and said 
Barton H. used the same in paying George W. Means for 
said half interest so purchased, which said sum of money 
so paid to said George W. Means is the money which said 
Means agreed to refund at the expiration of three years as 
hereinbefore stated ; that said Barton H. Thrasher and his 
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father, the said Early W. Thrasher, still further intending 
to defraud your orator and to fix said property and the 
proceeds of said note in such manner as to keep your orator 
or the holders of said notes from subjecting the same to the 
payment ot said notes falsely pretended that said two notes 
above described were only loans to said Barton H., as trus- 
tee, and he, the said Barton H., in furtherance of said de- 
sign, executed and delivered to his said father, Early W. 
Thrasher, a mortgage upon about thirty acres of said land 
so bought by him from 8S. C. and G. W. Means, as a pre- 
tended security for the pretended loan of said notes by Early 
W. to said Barton H. Thrasher, trustee, which said mort- 
gage embraced the vrange grove and house which said 
Means agreed to purchase back as aforesaid, which said 
mortgage your orator charges to be without consideration 
and fraudulent and void. 

Your orator shows that at te maturity of said notes. the 
said William L. Thrasher, the maker thereof, refused to pay 
the same, and the said B. H. and A. M. Thrasher likewise 
refused to pay the same, and suits were brought by the 
holders thereof against your orator who was the only party 
who had property out of which the same could be collected. 
That three of said suits are still pending and undisposed of, 
viz: One in the Superior Court of Fulton county, Georgia, 
in favor of J. B. Tanner for $2,500, and interest; one in 
the Circuit Court of the United States for the Northern 
District of Georgia in tavor of R. H. Richards, Cashier, for 
$5,000, and interest, (viz: on two notes for $2,500 each) 
and one in the Supreme Court of Georgia in favor of John 
Neal for $2,500, and interest, the same being a writ of error 
to the City Court of Atlanta, which court had rendered a 
judgment against your orator. That judgments have been 
rendered in the Circuit Court of the United States for the 


Northern District of Georgia, in two suits on said notes 
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against your orator, viz: One in favor of F. L. Freyer for 
$2,800, principal and interest, besides cost, and one in favor 
of A. B. Merriam for 33,510, for principal and interest, 
besides cost. That your orator employed able counsel and 
defended said suits as far as he was able to do according to 
law, and is still defending the suits now pending. 

That fi. fas. issued on said judgments and were levied 
upon your vrator’s property in Atlanta, Ga., and your ora- 
tor to save said property from sale was forced to pay on 
the 3d day ot January, 1379, the amount of said two judg- 
ments, to wit: the sum of $6,510 78-100. 

Your orator further shows that soon after the indorse- 
ment by him of said notes, a fi. fa. issued upon the afore- 
mentioned judgment from the Superior Court of Morgan 
county, Ga., against the said Early W. Thrasher, was levied 
upon the property which William L. Thrasher had con- 
veyed to your orator as indemnity as aforesaid, and which 
said Barton H. Thrasher had assured your orator to be un- 
incumbered. 

That this was the first information that your orator had 
received of the existence of said judgment and stay 
bond, and that he at once inquired of said Barton H. 
Thrasher tor an explanation thereof; that said Thrasher 
who was and is an attorney-at-law assured your orator 
again that the property was free from incumbrances, and 
that it was not subject to levy and sale under said f. fa., 
and your orator filed his claim thereto and employed able 
counsel to contest the same and carried said cause to the 
Supreme Court of Georgia, at great cost, to wit: about 
$500.00, and said Supreme Court held that the said prop- 
erty was subject, whereupon the said property was sold un- 
der and applied to the payment oi said fi. fa., and thus be- 
came lost to your orator who was then left without any se- 
curity whatever against loss by his said indorsement, and 
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your orator has reasun to apprehend and does apprehend 
that judgments will be rendered against him as indorser in 
each of said suits now pending against him, and‘ that in 
addition to the sum already paid he will have to pay 
about $15,000 or other larger sum in satisfaction of the 
same. And your orator says that by reason of the insol- 
vency of the said Barton H. Thrasher, William L. Thrasher, 
Albert M. Thrasher and Early W. Thrasher, he will be 
without security to save himself from total loss of said 
amount unless he can obtain the relief hereinafter prayed. 

Your orator shows that F. L. Freyer, as a coHateral pro- 
ceeding in this suit against your orator on said note held 
by Freyer, filed his bill in the Cireuit Court of Marion 
county, Florida, against Barton H. Thrasher, as trustee, 
and procured from said court an injunction against said 
Thrasher, Trustee, restraining him from selling or incum- 
bering any part of the property so bought by him from §. 
C. and G. W. Means, as aforesaid ; that after said judg- 
ment had been rendered against your orator as aforesaid, 
and after your orator’s property had been levied upon and 
advertised for sale thereunder, which sale was to have been 
made on the 7th’day of January; inst., (which fact was 
known to said Barton H. Thrasher, and he likewise know- 
ing that said judgments would certainly be satisfied by 
that time either by sale of said property or by payment by 
your vrator,) the said Barton H. Thrasher still further de- 
signing and intending to defraud your orator by preventing 
him from subjecting said property so bought from 8. C. & 
G. W. Means to the payment of said debts, moved to dis- 
solve said injunction and set said motion tor a hearing be- 
fore the Chancellor at Gainesville, Fla., on the second day 
of January, instant, well knowing that as soon as said 
Freyer’s judgment against your orator was paid on the 7th 
of January the said injunction would cease and be vacated. 
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And said motion was heard on said 2d day of January, 
and said injunction was dissolved with tlie statement by 
the Chancellor to said Thrasher that he would allow com- 
plainant’s solicitor twenty days within which to move to re- 
instate said injunction. 

Your orator further shows that immediately after, viz: 
on the same day, or the following day, after said injunction 
was dissolved, the said Barton H. Thrasher still further 
designing to injure and detraud your orator, and hinder 
him in the collection of his claim, combined, colluded and 
confederated to that end with his said tather, Early W. 
Thrasher, and with the defendant, William A. Dickenson, 
(they, the said Early W. Thrasher and William A. Dicken- 
son, knowing that said bill, filed by said Freyer was still 
pending, and that twenty days had been allowed for a mo- 
tion to reinstate said injunction,) and falsely and traudu- 
lently pretended to sell to said Dickenson the said house 
and orange grove containing five acres, as part of the one 
hundred and ten acres bought from S.C. and G. W. Means, 
which five acres was to be taken back by G. W. Means, 
Trustee, as hereinbefore set forth, (the three years within 
which it was agreed that said Means was to redeem it not 
having expired, but lacking only eight days of expiring,) 
and made a conveyance of the same to said Dickenson, (a 
copy of which your orator asks leave to attach as an exhibit 
as soon as the same can be had). Your orator has not had 
access to said deed of conveyance, and does not know what 
consideration is stated therein, but your orator charges on 
information and belief that said conveyance was without 
any consideration whatever, and was fraudulent and made 
for the purpose of covering up said property from the cred- 
itors of Barton H. Thrasher, and particularly to prevent 
your orator from reaching the same. 

Your orator further charges on information and belief 
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that said Barton H. Thrasher, Early W. Thrasher and 
William A. Dickenson, designing to defraud your orator 
by pretending that said conveyance to said Dickenson, by 
said Barton H. Thrasher, was a bona fide sale for value ; he, 
the said Early W. Thrasher cancelled or transferred to said 
Dickenson the pretended and fraudulent mortgage which 
he, the said Early W. Thrasher, held on said property pre- 
tending that said Dickenson had not and has not paid him 
anything therefor ; and the said Barton H. Thrasher and the 
said Wm. A. Dickenson still further confederating to defraud 
your orator, the said Barton H. Thrasher purchased from 
Cannon a lot in the town of Gainesville, in Alachua Co., for 
the sum of $786.50, or about that amount, and had the deed 
thereto made in the name of said William A. Dickenson, 
which deed your orator has not had access to, as the same 
has not been recorded and is in possession of said defend- 
ants or one of them, and said Thrasher is now having built 
thereon a fine and expensive residence, said lot being de- 
scribed as follows: The southwest corner of block four in 
range five, in the town of Gainesville, being on the corner 
of Pine and Church Streets, being 983? feet on Pine Street 
and fifty feet on Church Street. And your orator further 
charges that said Barton H. Thrasher and William A. 
Dickenson still further designing to defraud and hinder 
your orator, he, the said Barton H. Thrasher, transferred to 
said I)ickenson the said contract and mortgage from said 
Means to said Thrasher, he, the said Dickenson, paying 
nothing therefor, and said transter being fraudulent, and 
that said Means still owns the full amount thereof. 

Your orator charges that said Barton H. Thrasher is now 
insolvent, and that he has not the means, either in his own 
right or as trustee, to purchase said lot and build said resi- 
dence, and that if the said lot was paid for by said Dicken- 
son, and if the building thereon is being paid for by said 
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Dickenson, it was and is being done for the purpose of 
changing the investment made by said Barton H. Thrasher 
of the funds procured by him upon your orator’s said in- 
dorsements, so as to mislead your orator and hinder him 
from collecting the amounts so paid out by him as aforesaid, 
and to hinder the holder of the other notes upon which 
suits are now pending and your orator from collecting the 
amounts thereof. 

Your orator further charges, on information and_ belief, 
that said Barton H. Thrasher turned over to said Dicken- 
son the crop of orages raised on said land, and that the 
said Dickenson is paying in part for said building with the 
income derived from said orange crop raised on said land 
bought by Barton H. Thrasher with the money raised from 
. your orator’s indorsemeut as aforesaid. 

And your orator charges that unless the said defendants 
be restrained as hereinafter prayed they wil! dispose ot said 
property to innocent purchasers and will incumber the 
same in such manner as will defeat your orator’s rights in 
the premises, and thus cause him to suffer irreparable dam- 
age. 

All which actings and doings of the said defendants is 
contrary to equity and good conscience, and inasmuch as 
your orator is without.remedy of law he prays as follows: 
1st. That the State’s writ of injunction be granted, to be 
directed to the said defendants, Barton H. Thrasher, in his 
individual capacity and as trustee for his wift and chil- 
dren, tv Early W. Thrasher, in his individual capacity and 
as trustee tor his wife and children, to George W. Means, as 
trustee for his wife and children, and to William A. Dicken- 
son, restraining the said Barton H. Thrasher, as trustee or in 
his individual capacity, trom selling, mortgaging or convey- 
ing or in anywise incumbering said one hundred and ten 
acres of land by him purchased from 8S. C. Means and 
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George W. Means, trustee, to wit: Part of section five of 
township twelve of range twenty-one, in Marion county, 
Florida, bounded as follows: Commencing at the north- 
west corner of said section, and running east along the see- 
tion line 33 chains and 17 links, thence south 33 chains and 
17 links, thence west 33 chains and 17 links to the western 
boundary line of said section, and thence north along said 
section line 33 chains and 17 links to point of beginning ; 
and restraining the said Barton H. Thrasher, in his individ- 
ual capacity or as trustee, and the said William A. Dicken- 
son from selling, conveying, mortgaging or in anywise in- 
cumbering that certain lot in the city of Gainesville known 
as the property bought from said Cannon, and described as 
the southwest corner of block 4, range 5, being on the cor- 
ner of Pine and Church Streets, being 98? feet on Pine and 
50 feet on Church Street, and from selling, conveying, mort- 
gaging or incumbering the same or the said house, orange 
grove and five acres of land in Marion county, part of the 
said one hundred and ten acres bought by said Thrasher 
from 8. C. and G. W. Means, which house, grove and five 
acres of land the said Barton H. Thrasher conveyed to said 
Dickenson, and from transferring, assigning or collecting 
said mortgage contract made by Geo. W. Means, trustee, to 
Barton H. Thrasher, trustee, and by said Thrasher trans- 
ferred to said Dickenson, as well as said mortgage from B. 
H. Thrasher, trustee, to Early W. Thrasher, and restraining 
said George W. Means, trustee, from paying to said 
Thrasher, Dickenson, or their agents or assigns, the said 
sum of five thousand dollars and interest as set forth in 
said mortgage, and restraining the said Early W. Thrasher, 
as trustee or in his individual capacity, from selling, trans- 
ferring, conveying, mortgaging or otherwise incumbering 
the said fifty acres of land as bought by him from Geo. W. 
Means, trustee, as aforesaid, described as follows: Beginning 
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at the southeast corner of section 31, township 7, range 21, 
running north 20 ‘chains, thence west 25 chains, thence 
south 20 chains, thence east 25 chains to point of begin- 
ning, and that the said one hundred and ten acres so 
bought by the said Barton H. Thrasher, as trustee, and the 
said fifty acres so bought by the said Eariy W. Thrasher 
in his own right or as trustee, and the said lot in the town 
of Gainesville so bought by the said Barton H. Thrasher 
from Cannon and conveyed to him or to said Dickenson, or 
so much thereof as may be necessary, be sold and the pro- 
ceeds thereot be applied to the payment of the said several 
sums so paid out by your orator, as hereinbefore set forth, 
and the balance applied to the payment of said notes on 
which suits are now pending against your orator, and the 
said George W. Means may be required within such time 
as to your honor may seem meet to pay into the registry of 
this court the said sum of five thousand dollars, with in- 
terest, according to the terms of his said contract with Bar- 
ton H. Thrasher, aud upon so doing that he be decreed to 
have good title to said five acres of land so agreed by him 
with said Thrasher to be redeemed, said amount to be ap- 
plied to the payment of the amount due to your orator and 
due on said notes now in suit as aforesaid, and that in de- 
fault of such payment by said Means your orator be sub- 
rogated to all the rights of the said Barton H. Thrasher, 
trustee, and said William A. Dickenson under said contract 
and mortgage from said Means to said Thrasher, and that 
said mortgage be foreclosed and said mortgage property be 
sold and the proceeds applied to the payment of the amount 
due to your orator and on the said notes now sued on 
against your orator, and that a receiver be appointed to 
collect the rents, issues, crops and profits of said lands so 
bought as aforesaid by Early W. Thrasher, as trustee or in 
his own right,and by Barton H. Thrasher, as trustee, from 
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said 8S. C. and G. W. Means, including the orange crop 
upon the five acres conveyed by said Barton H. Thrasher 
to said Dickenson, and the proceeds applied as hereinbefore 
prayed.- 


’ Then follows the general prayer and prayer for process. 


The other facts of the case are sufficiently stated in the 
opinion. 


S. D. MeConnell and Hammond ¢ Johnson for Appellant. 
Ashby g Thrasher for Appellees. 
Tue Cuier-Justice deltvered the opinion of the court. 


This suit was commenced in Alachua county by appel- 
lant against B. H. Thrasher and others for the purpose of 
compelling them to protect him against certain notes which 
he had indorsed at their request. The case was here on 
appeal at the January term, 1882, and some of the princi- 
pal allegations of the bill are stated in 18 Fla., 795.  B. 
H. and E. W. Thrasher have died since the commencement 
of the suit. 

The cause now comes up on appealgrom a decree dissolv- 
ing the injunction which had been granted against B. H. 
and E. W. Thrasher, Dickenson and Means, forbidding the 
transter of property alleged to have been purchased with 
the proceeds of the notes. The injunction was dissolved 
upon the answers of B. H. Thrasher, Dickenson and Knox, 
administrator of E. W. Thrasher. 

B. H. Thrasher denies, seriatim, nearly every allegation 
of the bill. He denies that Hayden indorsed the notes at his 
request,and that he ever had any conversation with him on 
the subject ; denies that he represented that the real estate in 
Georgia conveyed to secure Hayden was unincumbered, or 
that the parties were solvent,orthat the indorsement was pro- 
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cured for the purpose of raising tunds for the purposeof going 
to Florida, or for the purpose of division among his father 
and brothers, and generally denies all fraud in the matter. 
He says that he borrowed two of the notes for $4,500 or 
$5,000, indorsed by Hayden from his father, E. W. Thrasher, 
and used them in paying G. W. Means for an undivided 
half of 110 acres of land, to wit: $5,000, taking title to the 
land in the name of himself as trustee for his wife, and 
that he bought from 8. C. Means the other undivided half 
of the land for $5,000, paying therefor 34,000 out of 
proceeds of property held by him in trust for his wife and 
$1,000 out of the proceeds of a portion of the property 
purehased which he sold. What property he had held as 
trustee tor his wife, or how he obtained it, is not stated. He 
says that his father received from Albert M. Thrasher two 
of the notes“ in settlement of their business affairs.” As 
to the lot on which his house was built he says that “ as 
trustee he did have in possession and under his control am- 
ple means to purchase the Cannon lot referred to in com- 
plainant’s bill and to build a residence thereon, and defend- 
ant alleges that said Cannon lot and the residence thereon 
were purchased and built with the funds he held as trustee.” 

Right here we cofmpare with this the statement of W. 
A. Dickenson, in his answer. He says: “In or about 
September, 1878, B. H. Thrasher, as trustee, procured this 
defendant to purchase the Cannon lot for him and ina 
short time thereafter, to wit: in November, 1878, engaged 
this defendant to advance money to build the house that is 
now being built upon the lot; the said B. H. Thrasher 
securing this defendant for the purchase of the lot and the 
furnishing the money for the building of the house, and all 
this was a finished bargain and contract long before the 
purchase of the Means land was mentioned,” and the deed 
was taken in Dickenson’s name “ until he was made safe 
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for the money to be advanced, and this defendant was made 
perfectly safe long before the five acre trade was mentioned 
or thought of.” This inconsistency is not explained. 
Thrasher also answers that he, as trustee, borrowed the 
two notes trom his father, as trustee, to pay to Means for 
the land, and gave to his father as trustee a mortgage on 
the same to secure the loan amounting to “ $4,500 or $5,- 
000.” 

Dickenson says in his answer that he bought of B. H. 
Thrasher five acres of the 110 acres procured from Means, 
being the same five acres on which Means had a residence, 
and an orange grove, to wit: on the third day of January, 
1879, and at the same time a mortgage held by Thrasher, 
trustee, against Means, was transferred to: Dickenson, and 
that the consideration was $6,500. This transaction oc- 
curred on the very next day after the dissolution of an in- 


junction obtained by one Freyer against B. H. Thrasher in 


a suit brought by Freyer to secure one of the notes in- 
dorsed by Hayden, out of the same property. Dickenson 
says he knew nothing of that suit or injunction, but the 
fact remains that Thrasher knew of it and hastened to 
transfer the property to Dickenson the moment Freyer’s 
injunction was dissolved. Though Dickenson says the 
purchase by him of the five acres was made “in good faith 
and for a valuable consideration,” he omits to state that he 
paid the consideration or any part of it then or at any other 
time. 

Dickenson also says the mortgage held by E. W. Thrasher, 
trustee, against B. H. Thrasher, trustee, covering this prop- 
erty, to secure E. W. Thrasher, trustee, for the two notes 
of “$4,500 or $5,000” borrowed of him by B. H. Thrasher, 
trustee,, was transferred to him, Dickenson, by E. W. 
Thrasher “ for a valuable consideration, and in the regular 
course of trade”; but Dickenson again omits to say what 
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the consideration was, or that he paid any consideration 
for this mortgage then or at any other time. 

In a proceeding against Wm. M. Knox, as for a contempt 
of the injunction herein granted, Knox, who is now a 
party to this suit, as administrator of E. W. Thrasher, de- 
ceased, states on oath that “ he made a contract with Dick- 
enson for the purchase of the five acres referred to in said 
petition, and although he paid the entire purchase price he 
only took from W. A. Dickenson a bond for title,” and he 
“ submits that in making said purchase he could in no man- 
ner be charged with any contempt of court, he was 
not a party in person to the bill of complaint and 
had no desire or intention of placing the property be- 
yond the reach of the complainant, Hayden, should he finally 
succeed in his suit.” How much Knox agreed to pay or 
how much he paid to Dickenson or tu any other person for 
this orange grove and residence he does not state, and Dick- 
enson omits to state anything about this sale of the prop- 
erty to Knox, who is a brother-in-law to B. H. Thrasher. 
From this statement, if it is true, it would have been ap- 
propriate, perhaps, to have inquired of Dickenson why he 
sold and gave possession of the property to Knox while he 
himself was aware of the injunction, it having been served 
on him very soon after the filing of this bill, expressly for- 
bidding him two do so. 

As to the denial ot B. H. Thrasher that he obtained the 
indorsement of Hayden upon the six promissory notes, one 
tor $2,000 and five for $2,500 each, amounting to $14,500, 
and that these notes were distributed among his father, 
brothers and himself, he admits that he was present when 
the notes were indorsed, at Atlanta, Ga., in his office. 
That then and there his brother, A. M. Thrasher, and him- 
self indorsed them and then complainant indorsed and left 
the nutes with A. M. Thrasher. And he denies that the 
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notes were so procured to be indorsed with the view of go- 
ing to Florida and there using the proceeds obtained upon 
the credit of the complainant’s said indorsement. He de- 
nies that he had any conversation with complainant at any 
time on the subject of the indorsement of the notes and that 
he was in any way concerned in the matter of the disposi- 
tion or negotiation of the notes. Yet he says that at the 
time of the indorsement of the notes “ he did honestly in- 
tend that said notes should be paid at maturity and that 
the complainant should be held harmless in the premises.” 
And he says further that he “ borrowed ” two ot these notes 
from Early W. Thrasher, and that the latter had received 
them from his brother, A. M. Thrasher, “ in settlement of 
their business affairs, and the transfer was made for a then 
valuable and present consideration,” the actual considera- 
tion not stated. He used these two notes in paying Geo. 
W. Means for his undivided half of the 110 acres of land. 

Means, in his answer, says the most of the $5,000 consid- 
eration for this land was realized out of these two notes. 

Upon the hearing of the motion to dissolve the injune- 
tion certain affidavits were used by complainant in support 
of the allegations of his bill, and these affidavits were ad- 
mitted by the Chancellor. 

The affidavit of S. D. McConnell states that he met B. H. 
Thrasher in Atlanta, who had just returned from Florida, 
before the maturity ot the notes, and Thrasher asked depo- 
nent to aid him in getting certain notes discounted, which 
notes were indorsed by complainant, and exhibited some of 
the notes described in the bill, and deponent knew of 
Thrasher’s getting two of the notes discounted and svon 
afterward returning to Florida. F. L. Freyer swears that 
in February, 1876, B. H. Thrasher gave him a note of 
$2,000, signed by W. L. Thrasher and indorsed by B. H. 
and A, M. Thrasher and J. A. Hayden, dated June 2, 1875, 
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due 18 months after date, in exchange tora note Freyer leld 
against G. W. Means, which last mentioned note was used 
‘by B. H. Thrasher in paying for land he had bought of 8. 
C. and Geo. W. Means; and deponent, after the $2,000 note 
became due, sued Hayden and recovered judgment thereon 
for $2,800,which Hayden paid. B. E. Anderson, B. H. Over- 
by and E. Heyser swear that they had known Early W. 
Thrasher and Barton H. Thrasher where they had resided 
in Georgia, and that they were insolvent, and judgments 
obtained before their departure in 1875 and executions 
against them remain unsatisfied. E. Heyser, Clerk of the 
Superior Court of Morgan county, where Early W. 
Thrasher resided, certifies on oath that an examination of 
the records fails to show that the wife of E W. Thrasher 
had any separate estate. Geo. H. Wagnow swears that he 
knew E. W. and B. H. Thrasher in Georgia; that E. W. 
Thrasher was supposed to be insolvent, and that he and his 
family “ mysteriously disappeared from their home in Geor- 
gia in the night time in the tall or winter of 1875.” 

Thomas Lamins swears that he has known E. W. and 
B. H. Thrasher for some years, and that to the best of his 
knowledge and belief the wife of B. H. Thrasher, when he 
married her, had very little, if any, property, that she was 
poor and was educated mainly by Early W. Thrasher. 

It appears that the Thrashers left Georgia and came to 
Florida soon after the making and indorsing of the notes in 
question. They bought valuable property which they paid 
for with money and with the notes, taking titles in them- 
selves as “ trustees for their wives and children,” and tak- 
ing and executing mortgages between themselves as such 
“trustees.” The notes seem to have been distributed be- 
tween them and “borrowed” by one of the indorsers for the 
purpose of buying property with them. Dickenson appears 
to be the instrument of B. H. Thrasher in holding, buying 

















owen 

















JANUARY TERM, 1884. 735 








aie Hayden v. Thrasher et al.—Opinion of Court. 

and selling the property and securities acquired by B. H. 
Thrasher, trustee. Knox, the brother-in-law, (now the ad- 
ministrator of the estate of E. W. Thrasher) not being per- 
sonally a party to the suit, steps in and buys some of the 
property held by Dickenson, and Dickenson, disregarding 
the injunction, sells the property to Knox “in the regular 
course of business” or “trade” and is paid a “ valuable con- 
sideration,” but in all this apparent shuffling and dealing 
they are all careful to avoid stating frankly what was the 
consideration, and how and when it was paid. 

The whole tenor of the answers of B. H. Thrasher, Dick- 
enson and Knox go very far toward establishing the trath 
of the allegations of the bill, that the indorsements of 
Hayden were procured by the Thrashers for the purpose of 
raising money tor their own use with no intention of pro- 
tecting him on the part ot the Thrashers, and that Dicken- 
son is aiding them in obstructing complainant’s efforts to 
follow the property. Possibly his conduct can be explained 
but as the case stands it requires explanation which is not 
furnished by the answers. 

The answer of B. H. Thrasher is a series of denials, and 
simply denials of allegations in the bill, and nothing is ex- 
plained. He does not deny the charge of insolvency of 
himself, or his father, nor show that his wife had any prop- 
erty or estate of any kind, on coming to Florida,or that he 
held any as her trustee, which was not the very proceeds of 
these notes. Her poverty is prima facie shown by the afii- 
davits of people who had known the family long before 
they came to Florida. 

Upon this state of the case the Chancellor dissolved the 
injunction. We have not sought to show from the record 
as it now stands that the complainant is entitled to a de- 
cree against these parties or either of them, but to show 
that enough appears in behalf of the complainant and 
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against the principal defendants, from the bill and affida- 
vits and from the answers of the defendants, to forbid the 
dissolution of the injunction. 

The court, in Carter vs. Bennett, 6 Fla., 214, 236, re- 
mark that it is the general practice that if the answer de- 
nies fully a// the circumstances upon which the equity is 
founded, credit is given to the answer and the injunction 
dissolved ; but that it is not of course to dissolve the writ, 
and there are exceptions quite as important as the rule it- 
self. 

Chancellor Kent, in Roberts vs. Anderson, 2 John. Ch., 
204. says: “ The fraud as charged, is a proper and familiar 
head of equity jurisdiction, and unless the answer be full 
and satisfactory, the injunction, if right in the first in- 
stance, ought to be retained until the hearing. al 
All the denial contained in the answer is that the defend- 
ants were not privy to any fraud, and were bona fide pur- 
chasers under a judgment and execution. * * * This 
is leaving the question of fraud as unsettled as before the 
answer came in. * * * The case does not fall within 
the reason of the general rule that an injunction is to be 
dissolved when an answer comes in and denies all the equi- 
ty of the bill. The granting and continuing of the process 
must always rest in sound diseretion, to be governed by the 
nature of the case.” 

Judicial discretion should be exercised in furtherance of 
justice. A dissolution of the injunction in this case puts 
it within the power of the defendants to deprive the 
complainants of all remedy, though it should appear when 
testimony is taken that by the fraud of some of the par- 
ties he losesa very largeamount of money and the answer 
was asham. It appears by the pleadings in this case that 
on the day after the dissolution of an injunction obtained 
by Freyer, in proceedings had for the purpose of securing 
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one of these notes, the orange grove property passed into 
the hands of Dickenson, who says he did not know when 
buying it of Thrasher that any litigation had existed re- 
specting it. And it also appears by the answer of Knox, 
the administrator and son-in-law of E. W. Thrasher, (who 
in his life time had been served with the injunction,) that 
he had bought the same property from Dickénson and paid 
for it while Dickenson had been enjoined from doing the 
very act. And Knox also says he was innocent and igno- 
rant of the existence of the injunction which Dickenson 
had violated. We submit that in view of the character 
of the bill in this ease, and the admissions of the defend- 
ants, Dickenson and B. H. Thrasher, and the response 
of Knox in the matter of the contempt, the answers do 
not deny all the equities of the bill and that sound discre- 
tion requires that the injunction shall be continued until a 
final hearing. 

Respondents urge that the complainant had been guilty 
of laches in the prosecution of the suit. Since the com- 
mencement of this suit two of the principal defendants 
have died ; the cause has been once dismissed and reinsta- 
ted on appeal of this court; the Judge of the Circuit died, 
and his successor was disqualified to act; a change of 
venue became necessary and the cause was sent to an- 
other circuit, and on defendant’s motion the injunction was 
dissolved, rendering another appeal necessary. Under the 
circumstances we do not think the question of laches 
should be suggested. 


The decree dissolving the injunction must be reversed. 
As to the appointment of a receiver, the necessity of it 
must be lett to the judgment of the Chancellor upon a fur- 


ther hearing. 
47 
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Bradley v. The State of Florida—Opinion of Court. 


FraNK BrapLey, PLAIntirF IN Error, vs. Toe State or 
FLortpa, DEFENDANT IN ERROR. 


1. An indictment under sub-Chapter 4, Section 39 of Chapter 1637, 
Laws of 1868, charging that the defendant ‘‘felouiously did buy, 
receive and have, and did then an@ there aid in the concealment 
of certain stolen property of,’ &c., knowing the said property 
to have been feloniously stolen, &c., is good, the words ‘‘ and 
have ’’ being mere surplusage, and not liable to mislead the de- 
tendant. 


2. When a statute makes either of two or more distinct acts, connect- 
ed with the same general offence, and subject to the same pun- 
ishment, indictable as distinct crimes, they may, when committed 
by the same person at the same time, be coupled in one count 
and constitute but one offence. 


3. The indictment in such a case might be either for the buying or the 
receiving, or the aiding in the concealment of the stolen prop- 
erty ; but where it combines all these offences in one count, it is 
but one offence, and the punishment is no greater than when but 
a single charge, as of buying, is made and established. 


Writ of Error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


T. A. McDonell tor Plaintiff in Error. 
The Attorney-General tor The State. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


In the month of November, 1883, Frank Bradley, the 
plaintiff in error, was indicted in Duval county for buying 
and receiving stolen goods, &c. The indictment charges 
that Frank Bradley, on the 15th day of November, A. D. 
1883, “five barrels of flour of the value of seven dollars 
each of the property, goods and chattels of the Florida 
Central and Western Railroad Company, a corporation in- 
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corporated and existing under the laws of the State of Flor- 
ida, before then feloniously stolen, taken and carried away, 
feloniously did buy, receive and have, and did then and 
there aid in the concealment of the same, the said Frank 
Bradley then and there well knowing the said property, 
goods and chattels to have been feloniously stolen, taken 
and carried away, contrary to the form of the statute, &ec.” 
The cause was tried on a plea of not guilty on the 21st day 
of November, and defendant was found guilty. On the 
next day the attorney for the defendant moved in arrest of 
judgment, on the grounds—first, “that the offence is 
charged in such a way that it leaves it uncertain what is 
intended to be charged. Second. That said indictment in 
a single count charges more than one statutory offence and 
is bad for duplicity. Third. That the facts stated in the 
indictment are uot sufficient to constitute the offence at- 
tempted to be charged. 

The court overruled the motion, and the counsel for the 
defendant duly excepted, and brings his writ of error to 
this court, and assigns his errors as follows: 

“The plaintiff assigns for error, that the indictment, in 
a single count, joins more than one felony ; that the verdict 
is general; that the record shuws that he has been con- 
victed on one count of more than one offence by the same 
verdict; that no legal judgment can be entered thereon.” 

The statute under which this indictment is found is chap- 
ter 1637, Laws 1868, sub-chapter 4, $39, and reads as follows: 
“Whoever buys, receives or aids in the concealment of stolen 
money, goods or property, knowing the same to have been 
stolen, shall be punished by imprisonment,” &c. 

Mr. Bishop, in his work on Statutory Crimes, $244, says: 
“Tf, as is common in legislation, a statute makes it punish- 
able to do a particular thing specified, ‘or’ another thing, 
‘or’ another, one commits the offence who does any one of 
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the things, or any two, or more, or all of them. And the in. 
dictment may charge him with any one, or with any larger 
number, at the electiou of the pleader ; employing, if the 
allegation is of mere than one, the conjunction ‘and’ where 
‘or’ occurs in the statute.” 

The word “ have.” as used in the indictment, is not em- 
bodied in the siatute, and may be treated as surplusage. 

* Where a statute makes two or more distinct acts, con- 
nected with the same transaetion, indictable, each one of 
which may be considered as representing a stage in the 
same offence, it has, in many cases, been ruled that they 
may be coupled in one count.” Ll Wharton’s Crim. L., 
$390. 

In the case ot Byrne e¢ al. vs. The State, 12 Wis., 519, 
C. J. Dixon, speaking for the court, says: “The rule is 
well settled that where a statute makes either of two or 
more distinct acts, connected with the same general offence 
and subject to the same measure and kind of punishment, 
indictable separately and as distinct crimes, when each shal] 
have been committed by different persons or at different 
times, they may, when committed by the same person at 
the same time, be coupled in one count as constituting alto- 
gether but one offence. In such cases the several acts are 
considered as so many steps or stages in the same affair, 
and the oftender may be indicted as for one combined act in 
violation of law ; and proof of either of the acts mentioned 
in the statute and set forth in the indictment will sustain a 
conviction.” See also State vs. Bielby, 21 Wis., 204. 

In State vs. Nelson, 29 Maine, 329, the court say: “ The 
statute, C. 156, $1, makes the buying, receiving or aiding 
in the concealment of stolen goods but one oifence though 
it may be committed in three modes. If it is charged in all 
three of the modes still but one offence is committed, and 
only one punishment can be inflicted. The offence is es- 
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tablished by proof of either ot the modes, but the penalty 
is the same for one as all three of them. There is, there- 
fore, but one crime charged.” 

In Stevens vs. Commonwealth, 6 Metcalf, 241, the in- 
dictment alleged the stealing of certain goods, and then 
charges that the defendant the goods so stolen did receive 
and have, and then and there did feloniously aid in conceal- 
ing the same. ‘Tle court said that there is but one count 
in which the defendant is charged, and there is but one 
oftence with which he is charged ; that it is made but one 
ofience by the statute, although, according to the language 
used, it may be committed in one of three modes; that is, 
by buying, receiving or aiding in the concealment of stolen 
goods. Whether charged to be done in one, two or all 
three of the modes mentioned, it is still but one offence, 
and the general finding of the jury is, that the offence was 
committed as charged. Commonwealth vs. Nichols, 92 
Mass., 199; Ib. vs. Eaton, 15 Pick., 273; Ib. vs. Hall, 85 
Maas., 305. 

The indictinent in this case is not bad for duplicity. It 
charges but one offence, although the offence might have 
been committed in one of three modes. The jury have 
found that the offence was committed as charged in the in- 
dictment. The penalty, as provided in the statute, is no 
greater where the indictment charges the three distinct 
modes in one count than where but a single charge, as of 
“buying,” is made and established. The punishment is 
the same in both cases. 

The judgment is affirmed. 
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WitiramM Buiiek, PLAIntirF IN Error, vs. THE STATE OF 
FLoRIDA, DEFENDANT IN ERROR. 


1. An application for the continuance of a cause is aldressed to the 
sound discretion of the court, and ordinarily such discretion 
will not be interfered with by the appellate court. But where 
the court can see that the rights of the party may have been 
jeoparded, and the rule in regard to the application has been tully 
complied with, and there has been uo previous delay, aud es- 
pecially when the application is made on the very day of the 
finding of the indictment, this court will control such discretion. 

2. On the trial of a prisoner for an assault with a deadly weapon with 
a premeditated design to effect the death of the person assaulted, 
it is not sufficient for the court to charge the jury that ** the as- 
sault must have been made with a dangerous or deadly weapon.’’ 
The question of premeditation is also a fact for the jury to find, 
and they should be satistied of such fact by the evidence, beyond 
a reasonable doubt. 


3. To enable this court to determine that there was error in the refusal 
of the court below to charge the jury upon the law, with refer- 
ence to proof made on the trial, upon which refusal so to charge 
the alleged errors are based, such evidence should be brought 
here in the bill of exceptions in order to inform this court as to 
the applicability of the request to the facts proved. 

4. Inno case, civil or criminal, will an appellate couit indulge presump- 
tions adverse to the correctness of the rulings of the court be- 
low. The presumptions which are induized in are in support of 
the judgment of the court. 

5. When either the State’s Attorney or the attorney for a defendant, 
in cases provided for by Chapter 2096, Laws, desire the court to 
charge the jury in writing, a request to that effect must be made 
in wiiting before the evidence is closed. The party cannot sub- 
sequently except to the oral charge, unless he has complied with 
the law in that respect. 








6. A weapon may be a deadly weapon, although not especially designa- 
ted for offensive or defensive purposes, or for the destruction 
of life or the infliction of injury. 
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Writ of error to the Cireuit Court for Hillsborough 
county. 


The facts of the case are stated in the opinion. 
J. B. Wall for Plaintiff in Error. 
Attorney-General tor Defendant in Error. 


Mr. JusticE VANVALKENBURGH delivered the opinion of 
the court. 


In October, A. D. 1883, William Blige was indicted in 
Hillsborough county for an assault with intent to commit 
murder. The indictment charges such assault to have 
been made by Blige upon one Samuel Ingraham, with an 
iron weight, which he held in his hand, such weight being 
a deadly weapon. This indictment was filed on the 10th 
day of October. On the same day the attorneys for the de- 
fendant, Blige, caused a subpcena to be issued by the Clerk 
of the Circuit Court to Nixon Brown and Thomas White- 
head, commanding them to appear in Court on that day, 
to testify in behalf of the defendant. This subpcena was 
served the same day on both of the witnesses, as appears 
by the return of the sheriff thereon in the record. On the 
same day the defendant’ moved fora continuance of the 
cause upon an affidavit made by him as follows: 


“ In the Circuit Court, Sixth Circuit of Florida, in and for 
Hillsborough county, Fall Term, A. D. 1883: 
THE State oF FLoxIpA 
Vs. - Assault with intent to murder. 
WitiraM BuIGe. 


Now, on this 10th day of October, A. D. 1883, comes 
the defendant, William Blige, who being duly sworn, says 
that Thomas Whitehead and Nixon Brown are material 
Witnesses for his defence; that he expects to prove by said 
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witnesses that about fifteen or twenty minutes before the 
difficulty took place in which he is charged with assaulting 
the said Samuel J. Ingra!iam, that the said Ingraham as- 
saulted the defendant on board the steamship Lizzie Hen- 
derson, on which defendant was employed, cursed and 
abused defendant, threatened his life, and attempted to 
throw defendant overboard, and was prevented from doing 
so by one of the witnesses, and that this was done without 
any sufficient provocation on part of the defendant ; that 
as soon as the bill of indictment was returned against de- 
fendant, his counsel filed a precipe for said witnesses and 
tendered the fees for issuing subpeenas ; that said witnesses 
are both employed on board the said steamship Lizzie 
Henderson, which steamship had sailed before the finding 
of said bill of indictment; and affiant is informed and be- 
lieves that said witnesses could not be gotton here during 
the present term of the court; that they are both residents 
of this county, and affiant expects to have them present at 
the next term of court; that they are not absent by his 
consent or procurement, directly or indirectly given ; that he 
cannot safely go to trial without their testimony, or that of 
at least one of them ; that he has no other witness by whom 
he can prove these facts, and that this application is not 
made for delay only ; wherefore ‘a continuance is prayed.” 

This affidavit was subscribed and sworn to before the clerk 
of the court on the 10th day of October, 1883. The cause 
was called on the same day, and the motion for continuance 
was denied. The counsel tor defendant excepted to such 
denial. On the 13th day of October the defendant plead 
not guilty, was tried, found “ guilty of an assault with in- 
tent to murder, as charged in the indictment.” 

Tie counsel for the defendant moved fora new trial for 
the following reasons : 
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Ist. Because the court erred in refusing the continuance 
prayed for by defendant’s counsel. 

2d. Because the court erred in refusing to charge the 
jury, “that before they can convict the prisoner of the 
charge ‘as laid in the indictment they must be satisfied 
from the evidence, beyond a reasonable doubt, that the de- 
fendant made an assault on Samuel Ingraham with a deadly 
weapon, and with a premeditated design to take the life of 
the said Ingraham,” as prayed by the defendant’s counsel. 

3d. Because the court erred in refusing to charge the 
jury as prayed by defendant’s counsel, “that when A. as- 
saults B., and within fifteen minutes thereafter angry 
words having continued to pass at intervals between the 
parties, B. assaults A., both assaults constitute a part of 
the res gestae, and are to be taken as parts vf one and the 
same transaction.” 

4th. Because the court erred in refusing to charge the 
jury as asked by detendant’s counsel, “ that a two pound 
scale weight, such as was exhibited in court as the instru- 
ment wit! which the alleged assault was committed, is not 
a deadly weapon within the meaning and intendment of 
the statute under which this indictment was found.” 

5th. That the court refused to charge the jury, “ that al- 
though the officer in command of a ship has a legal right 
to discharge any ot the employees, he has no right to com- 
pel said employee to leave the vessel, or to use force to eject 
him therefrom without giving him an opportunity to get 
his clothes or other property which might be on the ves- 
sel.”” 

6th. Because the court erred in merely indorsing upon 
the foregoing instructions prayed for by defendant’s coun- 
sel “ Refused,” without declaring to the jury in writing his 
ruling thereupon as presented, and pronouncing the same 
to the jury as given or refused, 
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7th. Because the court erred in merely indorsing upon 
the 6th instruction prayed for by defendant’s counsel “Giv- 
en,” without declaring to the jury in writing his ruling 
thereupon as presented, and prononncing the same to the 
jury as given or refused. . 

8th. Because the court erred in refusing to charge “that 
a deadly weapon, within the meaning of the statute un- 
der which this indictment is brought, is such a weapon as 
is made and designated for offensive and defensive pur- 
poses, or for the destruction of life or the infliction of in- 
jury.” 

9th. Because the court erred in merely indorsing upon 
the foregoing instructions asked for “ Refused,” &e. 

10th. Because the court erred in delivering a part of his 
charge to the jury in writing and part orally. 

_ 11th. Because the court erred in signing and sealing a 
part of his charge to the jury, and giving a part thereof 
without signing and sealing. 

12th. Because the court erred in not signing and sealing 
his entire charge to the jury. 

13th. Because the verdict is contrary to the law. 

14th. Because the verdict is contrary to the evidence. 

The court overruled the motion for new trial, and the de- 
fendant’s counsel excepted. Judgment and sentence fol- 
lowed. From this judgment the defendant brings his case 
into this court by writ of error. 

The errors assigned by the plaintiff in error are the same 
as assigned on the motion for new trial, except that an- 
other error is assigned in that the court overruled said mo- 
tion. 

As to the first error assigned in refusing the continuance 
of the cause as asked for by the defendant’s counsel, the re- 
cord shows a conflict in the evidence upon this point. The 
return of the sheriff on the subpeena issued to Brown and 
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Whitehead, as witnesses for the defendant, shows that it was 
served on both of them on the tenth day of October, 1883. 
On the same day an affidavit is used, of the defendant, on a 
motion for a continuance, in whichit is stated that the two 
persons named in the subpeena were employed on the steam- 
ship Lizzie Henderson, which had sailed from the port pre- 
vious to the filing of the indictment. The indictment was 
found and filed on that same day. It nowhere appears to 
what port she had so sailed, or whether or not such port 
was outside of the county of Hillsborough, in which such 
court was being held. Under the circumstances of this 
case we must hold that the return of the sheriff is correct, 
and as all the facts as they appear in the record thus far 
transpired on the same day, to wit: the tenth day ot Octo- 
ber, that the vessel had sailed subsequent to the issuing of 
the subpcena, and its service by the sheriff, probably with- 
out the knowledge of the defendant or his counsel. The 
affidavit shows that both such witnesses so subpcenaed were 
employees on the steamer, and although there is no evidence 
beyond that fact in the record, the probabilities are that 
they went with her. The indictment charges that the as- 
sault was made on the fifth day of October and was filed 
the tenth, and all the proceedings previous to the trial were 
on the tenth, the trial and verdict being on the thirteenth 
ot the same month. 

The affidavit upon which the motion for a continuance 
was based comes up to the rule as laid down in Harrell vs. 
Durrance, 9 Fla., 490, and in Gladden vs. The State, 12 
Fla., 562. The application is addressed to the sound dis- 
cretion of the court, and ordinarily such discretion will not 
be interfered with by the appellate court. But when the 
court can see that the rights of the party may have been 
jeopardized, aud the rule in regard to the application had 
been fully complied with and there has been no previous 
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delay, and especially when the application is made on the 
very day of the finding of the indictment, this court will 
control such discretion. We think a continuance should 
have been granted. McNealey and Roulhac vs. The State, 
17 Fla., 198; Sanford vs. Cloud, 17 Fla., 532, 452; The 
State vs. Wood, 68 Mo., 444; The State vs. Hagan, 22 
Kan., 490. 

The second error assigned that the court refused to charge 
the jury “that belore they can convict the prisoner of the 
charge as laid in the indictment they must be satisfied from 
the evidence, beyond a reasonable doubt, that the defendant 
made an assault on Samuel Ingraham with a deadly wea- 
pon and witha premeditated design to take the life of the 
said Ingraham,” is well assigned. This was refused for the 
reason, as appears by the record, “ because the jury had al- 
ready been instructed that the assault must have been made 
with a dangerous or deadly weapon.” This was not sufii- 
cient in itself. The question of premeditation was a ques- 
tion of fact for the jury, and if any reasonable doubt existed 
in the minds of the jury as to the premeditated design to 
take life, the defendant was entitled to the benefit of such 
doubt. The province of a jury is to find the facts ; among 
these facts so to be fuund was not only that the assault was 
made with a deadly weapon as charged in the indictmeut, 
but also that such assault was made with a premeditated 
design to effect death. Ernest vs. The State, 20 Fla., 383; 
Savage and James vs. The State, 18 Fla., 909. 

There is none of the evidence taken upon the trial em- 
bodied in the bill of exceptions, and this court is not in- 
formed how the refusal of the court to charge as requested 
by the defendant’s counsel, as is alleged in the third and 
fifth errors, could be so assigned as errors. We must take 
it for granted that there was no evidence in the case to war- 
raut the court to charge upon those questions as requested. 
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To enable this court to determine that there was error in 
such refusal, the evidence should have been brought here 
in the bill of exceptions, which was duly signed and sealed 
by the court, and upon which refusal so to charge the al- 
leged errors are based. In no case, civil or criminal, will 
an appellate court indulge presumptions adverse to the cor- 
rectness of the rulings of the court below. The presump- 
tions which are indulged in are in support of the judgment 
of the'court. Bodie vs. State, 52 Ala., 395. 

The statute provides that “ whoever assaults another with 
a deadiy weapon with a premeditated design to e(leet the 
death of the person assaulted, shall be deemed guilty of an 
assault with intent to murder,” &. Under this law this 
indictment was found. Me.C Dig., 354, §29. 

The fourth assigned error is that the court refused to 
charge the jury “that a two pound scale weight, such as 
was exhibited in court as the instrument with which the 
alleged assault was committed, is not a deadly weapon 
within the meaning and intendment of the statute under 
which this indictment was found.” There is no evidence 
before us as to what the weapon was with which the as- 
sault was committed, but the indictment charges it tou have 
been with “a certain iron weight, said weight being then 
and there a deadly weapon,” and the jury by their written 
verdict found the prisoner “ guilty of an assault with in- 
‘tent to murder as charged in the indictmeni.” If the evi- 
dence had shown that the iron weight was a two pound 
scale weight, perhaps the request should have been granted, 
but there is before us no evidence of that fact, and we can- 
not know of the size or weight of the iron wiih which the 
assault was made. It is alleged to have been a deadly 
weapon and the jury have, by their verdict, determined 
that it was such a weapon. If the indictment was incor- 
rect in charging the assault to have been made with a 
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deadly weapon, the defendant could have taken advantage 
of it before trial, by moving to quash, or even after verdict, 
by his motion in arrest of judgmeut, but this court cannot 
here, without the evidence before it, say that the court 
should have charged as the counsel requested. 

The sixth, seventh, ninth, tenth, eleventh and twelfth al- 
leged errors will be considered together. The law, chap. 
2096, 1877, provides that in all felonies not punished capi- 
tally the judge may charge the jury orally, unless they 
are requested by the State Attorney, or attorneys for the 
defendant, to charge the jury in writing, which request shall 
be in writing before the evidence in the case is closed. 
There is no such request on the part of either the State At- 
torney, or the attorney for the defendant in the record ; on 
the contrary, the Judge certifies that ‘“ the court gave no 
charge in writing in this cause except the instructions 
asked by the State, and the defendant. The detendant did 
not ask the court to reduce the charge to writing.” They 
submitted to the oral charge of the Judge to the jury 
given in accordance with the law. The instructions prayed 
for seem to have been in writing, and the Judge under his 
hand and seal, in the bill of exceptions, certifies that they 
were given or refused. He also certifies as above, that 
except the written instructions asked for, his charge was 
given orally, thus, in effect, saying that he did give or re- 
fuse the instructions asked for in writing. There is no ev- 
idence in the record that they were not given or refused in 
exact compliance with the law, but on the contrary, they 
were signed and sealed by the Judge and made a part of it. 
Sherman vs. State, 17 Fla., 888; Southern Ex. Co. vs. Van 
Meter, 17 Fla., 783; Stewart vs. Mills, 18 Fla., 57. 

The eighth error assigned is in the courts refusing to 
charge “ that a deadly weapon, within the meaning of the 
statute under which this indictment is brought, is such a 
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weapon as is made and designated’ for oftensive and defen- 
sive purposes, or for the destruction of life or the infliction 
of injury.” 

The counsel for the defendant, in his argument, says: 
Deadly weapons within the meaning and contemplation of 
the law are such only as ex vi termini import their adapta- 
bility to the destruction of life, or the infliction of bodily 
injury, and not such instruments as might be utilized for 
such purpose. Mr. Bishop, in his “Statutory Crimes,” 
says: “The term ‘deadly weapon’ occurs in the common 
law of homicide and in various statutes. It is a weapon 
likely to produce death or great bodily injury. In a case 
of doubt, thé manner in which it was used may be taken 
into the account in determining whether or not it was 
deadly. And when the facts are all established, the ques- 
tion whether a particular weapun was deadly or not is one 
of law for the court; yet practically, as in most instances, 
the establishment of the fact awaits the rendition of the 
verdict, the jury must pass upon this question under in- 
structions from the court.” The court did not err in retus- 
ing to charge as requested by the defendant’s counsel. A 
weapon may be deadly although not especially “designated 
for offensive and defensive purposes, or the destruction of 
life, or the infliction of injury.” In the case of the State 
of Minnesota vs. Dineen, 10 Minn, 407, where the defend- 
ant was indicted for an assault with intent to do great 
bodily harm, being armed with a dangerous weapon, the 
court say: “* A dangerous weapon is one likely to produce 
death or great bodily harm. A stone may, or may not be’ 
a dangerous weapon, depending upon its size and other cir- 
cumstances. A large heavy stone in the hands of a man 
intending to do great bodily harm is likely to produce that 
result, and cites 1 Rus. on Cr., 473, 5 Am. Ed. The court 
might have said with equal truth that such a weapon was 
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a deadly wedpon when used as is charged in this indict- 
ment with a premeditated design to effect death. This in- 
dictment charges that the assault was made with an “ iron 
weight, being then and there a deadly weapon.” There 
is none of the evidence embodied in the record, and it is 
impossible tor us to tell the length, breadth or diameter of 
such iron: weight. The jury, however, having such evi- 
dence before them under the instructions of the court, (nove 
of which are here only as excepted to,) have found that 
such iron weight was a deadly weapon. 

In the-case of Shadle vs. The State, 34 Texas, 572, the 
court say: * When a gun or pistol is used simply as an in- 
strument to strike with, it is not necessarily a deadly wea- 
pon, but would be such or not according to its size and the 
manner of using it; and these facts should be determined 
by a jury.” In Skidman vs. The State, 43 Texas, 93, the 
same court uses the following language: ‘“ Whether a pis- 
tol is a deadly weapon, when used to strike with as a club 
or stick, must depend upon its size or weight in connection 
with the manner of its use and the part of the person that 
is-stricken with it. A deadly weapon is defined to be ‘one 
likely to produce death or great bodily injury.’ A pistol 
used to strike with is nothing more than a piece of iron of 
the same size, weig!it and shape. There may be five or six 
shooting pistols so small that they would not, when so used, 
be likely to produce death or serious bodily injury.” See 
also Chambers vs. The State, 42 Texas, 254. 

In the case of Kruger vs. Tie State, 1 Neb., 365, cited by 










defendant’s counsel, the court in the opinion says: The in- 
dictment fails to charge that the weapons with which the 
defendants made the assault were deadly weapons, or that 
the names given to them import that they were such. 
They were described as being “ weapons, to wit: wooden 
clubs.” They say that to warrant a conviction under the . 
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section of the criminal code of that State under which the 
indictment was tound, it is necessary that the assault be 
made with a deadly weapon, or with “some other instru- 
ment or thing fitted to occasion death, in the use to which 
it is put. If it be a weapon, the ordinary name of which, 
ex vi termini, imports its deadly character, e. g., a sword, 
gun or pistol, it would be sufficient to describe it by such 
name; but in other cases the instrument or thing used should 
be described and charged to be deadly.” 

In State of Nevada vs. Nappe, 6 Nev., 113, the indict- 
ment was for an assault with a deadly weapon, witli intent 
to commit murder. The court say: “To constitute, then, 
the crime of which defendant was convicted, he must have 
made an unlawful attempt with a weapon deadly, either in 
its nature, or capable of being used in a deadly manner, intend- 
ing to inflict a bodily injury and with the present ability 
so to do.” 

In the case of Hunt vs. The State, 6 Texas Court of Ap., 
663, the court say: “ As to whether or not the weapon is, 
in fact, a deadly weapon, is matter of proof, and depends in 
some cases upon the mode and manner of its use.” ‘ 

In Kouns vs. The State, 3 Texas Ct. A., 13, it is said: 
“ A chair is not necessarily a deadly weapon; whether it is 
such must depend upon its size or weight, in connection 
with the manner of its use and the part of the person that 
is stricken with it.” 

It will be seen from the cited cases that a gun or pistol 
made tur both offensive and defensive purposes, are not, un- 
der certain circumstances, and without due proof, consid- 
ered by the courts as deadly weapons ; while a stone, axe 
or chair may be considered dangerous or deadly weapons, 
depending entirely upon the proof'of the mode and manner 
of their use. We believe the true rule is that laid down 


in the case of The United States vs. Small, 2 Curt., C. C., 
48 
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241, inserting the words * deadly weapon,” when the word 
“dangerous weapon is used.” It is there said: “In many 
cases it is practicable for the court to declare that a partic- 
ular weapon was or was nota dangerous weapon within the 
meaning of the law. And when it is practicable it is a 
matter of law, and the court must take the responsibility 
of so declaring. But when the question is, whether an as- 
sault with a dangerous weapon has been proved, and the 
weapon might be dangerous to life or not, according to the 
manner in which it was used, or according to the part of the 
body attempted to be struck, I think a more general direc 
tion must be given to the jury; and it must be left for them 
to decide whether the assault, it committed, was with a 
dangerous weapon.” Such is the rule adopted in the case 
of the State of Nevada vs. Rigg, 10 Nevada, 284. 

The judgment must be reversed for the reasons above as- 
signed, and a new trial awarded. 





Sizas B. Carter, PLAINTIFF IN Error, vs. THE STATE OF 
FLoripa, DEFENDANT IN ERROR. 


1. The rule is well settled that an exception to the charve of the court 
to the jury must be taken to the identical portion or paragraph 
of such charge as is alleged to be error; and that an exception 
to the entire chyrge is not sufficient if a single proposition there- 
in is good. 17 Ila., 643, and cases cited. 

2. Under chapter 3431, Laws 1883, the party may, after verdict rendered, 
‘“*embody in a motion for new trial any portion of the charge of 
the Judge which may be deemed erroneous,”’ but he must em- 
body in such motion only such portion of the charye as is alleged 
to be erroneous. That statute does not change the rule. It 
only gives to the party an opportunity to except after verdict ren- 
dered. 
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3. All the evidence used in the proceedings in the court below, and upon 
the motions subsequent to the verdict, should be embodied in and 
made a part of a bill of exceptions in order to enable this court 
to review them. 


Writ of Error to the Circuit Court for Orange county. 

Chapter 3481, Laws of Florida, is as follows: 

Section 1. That in all civil cases in the Circuit Courts ot 
this State, either party, plaintiff or defendant, may at any 
time after the jury retires, and before verdict rendered, ex- 
cept to any portion of the charge delivered by the Judge, 
and the said Judge before whom such cause is being tried 
may, if he deem such exception well taken, recall the jury 
and make any alteration or addition of or tosuch charge as 
may be deemed necessary and proper. 

Sec. 2. It shall be lawful for either party in any civil 
cause, or for the defendant in any criminal cause, in said 
courts, after verdict rendered, to embody in a motion fur a 
new trial any portion of the charge ot the Judge which 
may be deemed erroneous, which shall be taken as an ex- 
ception to said charge, and if-such motivn for a new trial, 
upon the hearing, shall be refused, suci: retusal, together 
with the subject-matter of the charge contained in such 
motion, may be made the subject of review by the Supreme 
Court. 

The other facts are stated in the opinion. 


W. R. Anno and John W. Price for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the Court. 


In the month of August, 1882, Silas B. Carter was in- 
dicted for the murder, in the county of Orange, of one 
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John W. Griffin. In May, 1883, the defendant having 
plead not guilty, was tried and found guilty of murder in 
the first degree. A motion fora new trial was made by 
defendant’s attorneys, who assigned the following reasons : 

1st. That the verdict was contrary to the evidence. 

2d. That the verdict was contrary to the charge of the 
court. 

3d. That the jury erred in their conclusion drawn from 
the evidence. 

4th. That the evidence is not sufficient to authorize the 
verdict rendered. 

5th. That the jury was misled by the charge of the 
court. 

6th. That the court erred in the charge to the jury. 

7th. That the court erred in giving special instructions 
prepared by the State’s Attorney. 

8th. That one of the Jurors, viz: one J. M. Moorman, 
was not a legal juror. He said this on the voir dire, that 
he had neither formed nor expressed an opinion as to the 
guilt or innocence of the accused, and he said, after hav- 
ing been sworn, that he was not a competent juror, and 
that the attorneys did not understand him ; that previous 
to his being called to serve as a juror he said publicly in 
consultation with Andrew Wise and others, in speaking of 
the mistrial of the jurors at the first hearing of the said 
cause, that Silas B. Carter ought to have been hung, and 
that if he had been on the jury he would have hung him, 
and for other causes and reasons apparent on the face of the 
record. 

9th. For discovery of new evidence which was not known 
to the defendant or his counsel previous to the trial, which 
evidence is material to the defendant in his defence. 
10th. Also upon the ground of the misconduct of one of 
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the jurors during the trial of the cause as shown by aftida- 
vit. 

The motion for a new trial was then overruled by the 
: court, and the defendant’s counsel excepted to such judg- 
! ment of the court. Afterwards, on the 11th day of July, 
the court pronounced the sentence according to law. The 
court then allowed a writ of error to this court, also ninety 
days in which to propose their bill of exceptions. Subse- 
quently, on motion of plaintiff in error, the time for 
proposing a bill of exceptions was extended to the tenth 
day of November, 1883. 

The errors assigned are as follows: 

“First. The court erred in and by the special instruc- 
tions requested by the State’s Attorney.” 

“Second. That the court erred-in and by refusing to 
grant the motion for, and give a new trial to the said Si- 
las B. Carter.” ‘ 

“ Third. That the court erred in many other rulings and 
decisions as shown and appears from the records of said 
trial and conviction.” 

This defendant was sentenced to death on the eleventh 
day of July, 1883, and notwithstanding the time to pro- 
pose a bill of exceptions was extended to the tenth day of 
November of that year, no bill of exceptions embodying 
the testimony or any of it is in the record, and this court 
is unable to tell what evidence was before the jury ; conse- 
queatly the first, second, third, fourth and fifth grounds 
urged before the court on the motion for a new trial cannot 
here be considered. We cannot tell how applicable the 
charge was to the evidence adduced on the trial. The pre- 
sumptions are all in favor of the court below. 
| The sixth ground urged for a new trial that the court 
erred in its charge to the jury cannot be sustained. The 
charge as appears in the record is full in every particular, 
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embodying some eight or more propositions, most of them 
in accordance with the statute, and could not have misled 
the jury. The statute is cited, and the very language 
of the law is used in defining murder in the first, second, 
third and fourth degree, which we must presume applied 
to the evidence. Aside from the fact as above stated that 
many of the propositions of law as charged were correct, 
no exception was taken by the counsel for the defendant to 
any one single proposition so charged, nor even to the entire 
charge. The rule, however, is that the exception must be 
taken to the identical portion of the charge which is as- 
signed as error, and that an exception to the entire charge 
is not sufficient if a single proposition therein is good. 
Burroughs vs. State, 17 Fla., 643, and cases cited. 

The seventh ground. for new trial, viz: That the court 
erred in giving the special instructions which were pro- 
posed by the State’s Attorney, cannot be sustained. Those 
special instructions thus asked for and granted, were as 
follows : 

“First. That the verdict must be made up from the evi- 
dence as given by the witnesses, and from the law as given 
by the court, and not from any statement of counsel.” 

“Second. That an assault and battery on another does 
not warrant the jury to infer that the party assaulted was 
in danger of his life, unless it is shown from the evidence 
that the party assaulted was in such danger, and that he 
believed that he was in such danger, and that this must ap- 
pear from the evidence.” 

“Third. That if the defendant had been assaulted by 
the deceased in the heat of blood, he, defendant, would 
have been guilty of manslaughter. But that if the jury 
believed from the testimony, that the parties separated af- 
ter the assault, and that forty-eight or fifty hours a/ter, the 
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defendant took a weapon, sought out the deceased and 
killed him, this is murder.” 

“Fourth. That if the jury believe from the testimony 
that forty-eight or fifty hours elapsed between the as- 
sault and the killing, that this was time enough for the 
bloud to cool, and if accused then killed defendant, he was 
guilty of murder, but that the jury must determine if such 
time did elapse between the assault and the killing.” 

“Fifth. That for the jury to believe that the accused act- 
ed in self-defence, the fact must appear from the testimony 
and be properly deducible from the evidence as given by 
the witnesses. That to constitute self-defence, the fatal blow 
must have been struck while the deceased was menacing 
the life or person of the accused.” 

“Sixth. That when it is in the power of a defendant 
to account for his conduct or to show his whereabouts at a 
particular time, his failure to do so is strong presumption 
against him.” 

The record says: “ Counsel for the defendant excepted 
to the above special instructions.” Which note was signed 
and sealed by the Circuit Judge. 

There is no exception taken to either one of the six above 
named special instructions, but a single exception to the 
whole. This, we have frequently had occasion to say, is not 
sufficient. The counsel excepting must put his finger upon 
the paragraph he considers error, and to that take his excep- 
tion. Taking it tothe whole chargeas given by the Judge, 
is fatal if either one of the propositions therein contained is 
in accordance with the law. He cannot sit quietly through 
the charge to the jury, and then, at its couclusion, say: “I 
except to the charge of the court.” The error must be 
pointed out. The Judge must then and there be advised 
ot what is excepted to, and what is alleged to be error, in 
order, if possible, that such error may then and there be 
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corrected. In the specia] instructions asked for by the 
State’s Attorney, and given by the court, certainly some of 
them are clearly right, and were properly given. As to the 
others, we do not now express an opinion, as the evidence 
and facts.of the case are not before us, and as no exceptions 
were taken to them particularly we are not called upon to 
decide them. In the motion for new trial the defendant’s 
counsel has not, under the provisions of chapter 3431, Laws 
1883, pointed out or embodied “ any portion of the charge 
of the Judge which may be deemed erroneous,” but has 
simply excepted to the “special instructions proposed by 
the State’s Attorney.” 

The eighth and tenth assigned errors relate to the jurors 
who tried the cause. It is said Moorman was not a legal 
juror for the reasons assigned in the eighth reason urged on 
the motion for a new trial. Upon this question several affi- 
davits were introduced and passed upon by the court. One 
Andrew Wise deposed that “he heard Jordan M. Moor- 
man, one of the jurors chosen upon the second trial of said 
cause, in conversation, speaking of the verdict of the first 
jury, say that Silas D. Carter ought to have been hung, and 
that it he had been on the jury he (Moorman) would have 
hanged him himself.” Silas B. Carter, the defendant, 
swears “that he did not know at the time that J. M. Moor- 
man and R. R. Sessions were accepted as jurors in the case 
State vs. Carter; that they had at any time previous there- 
to said that if they were on the jury they would hang Car- 
ter, or the words said to lave been used by them in affida- 
vit of Andrew Wise and C. E. Swan, or that they had any 
opinion in regard to said cause, or had expressed the same 
in any manner whatever.” The four attorneys defending 
Silas B. Carter swear that they did not know at the time 
that J. M. Moorman and R. R. Sessions were accepted as 
jurors, that they had at any time previous thereto said that 
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if they were on the jury they would hang Carter, or the 
words said to be used by them in the affidavits of Wise and 
Swan, or that they had any opinion in regard to said cause, 


‘or had expressed the same in any manner whatever. 


In answer to these affidavits, J. M. Moorman, the juror, 
testifies: “ That he may have expressed such opinion,” (as 
contained in the attidavit of Wise,the affidavit of Swan not 
relating to him but to R. R. Sessions,) “ but that if he did 
it was based upon hearing about the case, and not from 
hearing any ot the testimony or conversing with any of the 
witnesses in regard to it.” “ He further says that when 
examined on his voir dire he stated that he had formed and 
expressed an opinion in regard to the guilt or innocence of 
the prisoner, Silas B. Carter, but also states that that opin- 
ion was formed from rumor.” “That after he had been 
tendered by the State and accepted by the defence and 
sworn in chief, he arose in open court to explain his posi- 
tion, and upon hearing that explanation both counsel for 
the State and the defendant stated that they understood 
him and accepted him. That when he went upon the jury 
he felt that he could give to the prisoner a fair and impar- 
tial trial according to the evidence. That his verdict was 
made up solely from the testimony disclosed upon the stand 
and not from any opinion previously made, formed or ex- 
pressed by him. That he had no bias or prejudice for or 
against the prisoner, neither has he now.” 

Similar affidavits were filed in the case of the other 
juror, R. R.\Sessions, to whom the affidavit of Swan re- 
ferred. 

The record \in this case shows that the entire list of ju- 
rors selected by the Board of County Commissioners for 
that year was exhausted in procuring this jury, and that 
the court directed the sheriff to summon from the county 
at large and the bystanders thirty-five more persons to 
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serve as jurors, making in all three hundred and thirty- 
five. That from this number the jury was taken, and that 
all who were accepted were sworn and examined as to their 
fitness to act as jurors, and were accepted by the defendant 
before being sworn in chiefas such jurors. The court below 
passed upon the fitness of the jury, and passed upon the 
question raised by the affidavits on file on this motion for 
new trial. From personal observation he knew the facts as 
they existed at the time and he has passed upon the ques- 
tion raised. ‘The jurors, from the facts, as shown in their 
affidavits, were competent and the presumption is strongly 
in favor of the ruling of the court below. 

As to the ninth assigned error, there is no evidence any- 
where of the discovery of new evidence, or of any applica- 
tion for its admittance. 

The judgment of the court below is affirmed. 





